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I. IDENriT'x.' OF ~·DVING '='A~~'I"l. 

C."';'1ES 2~av ~1erle ;,•Jillia.n Harvey, brin3s thia :·I:::YI'IO~~ 2·')P. ')ISCR"2I'I:::x,~,y~y 

REVIKvJ/PErrrro~~ FaR '\EVIE1:', Pursuant to 1A!? 13.4, of t"r·'3 Decisi·')n 

ter1!linatin':l revie;;..; in the Court of Appeals Division III, Caus8 ao. 29513-

3-III, Suprane Court No. 87290-2. 

II. STATUS OF HOVE~G :?ARTY. 

i-lerle William Harvey sought a stay of proceedings in this Court 

until this Court determines his l?etition for Review of the Cannissioner' s 

Ruling in Court of AppE'..als ~o. 30347-1-III, which is openeel in this 

Court under Cause No. 37357-7. 

This Court has now detennined Ca~ No. 87357-7 and thE'.refore r·'ir. 

~-Iarvey is no,.; sul:mitting his t·1otion for Discretionary Review unner No. 

32790-2. 

III. FA.crs 11"SLE'"v'\rll' TO :'10riON FOR DI~El'IONARY REVH-:W. 

In July 2009, ,Jack Lamere ca1r.e to Merle Harvt?-y' s ho.ne because r1r. 

fia.r"vey had a truck for sale or trad~. Jack Laiiere and Y1r. Harvey test 

drove each others vehicles. r1r. Harvey test drove the Cadillac Jack 

was driving while Jack test drove ivlr. Harvey's Chevy Blazer. During 

the test drive, Jack drove off with the Blazer leavin-:3 ~1erle with the 

Cadillac. No titles were ever exchanged, and cTack never returned Merle's 

Blazer. 

The license tabs on the Cadillac were expired, so without the title 

I:vlerle could not get the car licensed to drive. i<'or reasons unknown, 

Jack refused to ~"ive ~·Ierle the title to the Cadillac or allow anyone 

else to provide i',1erle with the title. Nor did t1erle ever agree to any 

trade. While Merle was in t)C>Ssession of a ve.'1icle he could not Jrive, 

and d.Ld not even know if it was stolen, Jack continued to possess ~le's 

{1) 



Chevy Blazer. Herle .nade many phone calls and pl1~ asking Jack to either 

yive hia1 the title to the Cadillac or return the BlazE>..r, but ,Jack did 

neither. The probleu was co.npounded by the fact that '1erle was aware 

of Jack's history of violence and torture. Jack was a convicted felon, 

known as a debt collector ("taxman'') d.nd. enforcer. He often carrie::l 

a firearul and usually carrie:..'! a knife and/or brass ~muckles, arld had 

done federal prison ti1rte for torture which included burning a mans 

testi:;les 1vith a candle. 

On the evening of September 28, 2009, '-lerle Harvey and Diana 

Ricl1ardson were n.din~ in a flat bed. truck. Tha,came across Jack Laiiere 

in the parking lot of his aparbnent complex. The Chevy Blazer and 

numerous other people were present. It was rla.rk outside and the area 

was di1nly lit. Merle and Jack cliscusse.-:1 Merle ta~ing his Blazer 'oack 

and Jack refused to allow lt without the Cadillac. A.t this time, the 

Cadillac was pa.rkoo at tvlerle' s h01ue. 

Diana Richardson left the area to find a .;>hone to ask someone at 

the home to drive the Cadillac to their location. She was able to borrow 

a cell phone fro.n an 3TA security yuard and called t1erle' s home. She 

spoke to Aaron Cuninghan. Diana order Aron to get the Cadillac to their 

location as fast as possible. She returnerl to the parking lot. Ui:.JOn 

her return, Jack Lanere asked where the Cadillac was ~ Diana responded 

it was on its way. For whatever reason, Jack and April beca!ne anxious 

with Diana leaving and returning 1.ndicating the Cadillac was on its 

way. 

At so11e point before Diana's return, Jack Lamere and April Fletcher 

went into the apartuent an-1 ar.red the.nselves. Jack came out with a pistol 

and April was an1ed with a kitchen knife. A.t this ti.ne Merle began to 
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Jet scared but was unable to drive off because Diana had the keys to 

the truck. Merle had a • 22 caliber rifle in the truck but it was not 

assenbled :50 he sat in the truck and assemble:1 the weapon whi.le both 

Jack la..nere and Jacob Potter visibly armed themselves with weapons, 

i.e., Gw1S, lZn.ives, '3rass Knuddes and a J?istol-grip flashlight, t ... ~t 

looked like a gun. Both L&nere and ?otter took aggressive postures anc.l 

aggressivel.t approacl-Jed ;,1r. aarvey and his girlfriend Diana ~ichardson 

fro.11 opfX>site sides. Fearin...J for his life and the life of Diana 

Richardson, who haJ just U1en returned from .:na.i(ing a phone call, ~1r. 

fiarvey stepped out of the pas.:;en:~er side of his true'~ a.nrl revealed his 

weapon and fired. ~-Jitr1ess accounts indicate Jack Lamere l,ad the pistol 

in hi::; waist banj at tiaes ard in his right hand at times, .naki.ng it 

visible to ev-=ryone present. Police photos show t.here was a ,iettle 

baseball bat and an open knife on the floor of the car Jack was working 

on when Ylr. Harvey arrived. In a toolbox near Jac~-: there was a loaded 

J~ungs se.ni auto.natic pistol with eight rounds in the .nagazine. There 

was also an open knife near Jac}~ on the bed of the truck. 3oth Jack 

and Jacob potter han brass knuckles on their persons and .Jack's h3.d 

spD~es on then. Further.nore, the autopsy report shows both .Jack and 

Potter had high levels of methamphet&r!ine in their systens that. evening. 

Jack haJ 1.23 .-ry/1 in his ~loodstream, while Potter had 1. 71 £ng/1. 

Hr. Harvey had two qW1S in his truck but a.he had not made them 

visible to anyone up to this point. It was not until the scene became 

hostile anJ ~,11:·. Harvey felt Diana's and his life were heing threatene:l 

that he revealed the weapons and £ired. 
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The Court found sufficient evidence to warrant a self defense 

instruction and also found insufficient evidence to support the State's 

requested first Aggressor Instruction. 

Thus, Nr. Harvey provided sufficient evidence to support a rational 

flflli.lng of self-defense beyond a reasonable doubt. 

During the trial the Court, over objections, refused to instruct 

the Jury t..hat .3tate haJ to prove the abse.r1ce of self-defense, even after 

the Jury requested further instructions. Additionally, the State failed 

to prove all the elements of t..he criiite charged and failed to disprove 

self defense beyond a reasonable dowJt. 

Hr. Harvey contends that he is innocent because he acted in self 

defense, and that t~e only t..l-)inq he is quilty of is possessin-1 two 

firear111S at the satne tLne and for sane purpose, unlawfully, and even 

at that he was not 1nforined at his prior felony conviction that he could 

not possess firear.ns. ~o docu.Lentation was presented to the I'rial Court 

concerning his prior sentence and j ud:Jlnent, the Court relied U.i:,X>n his 

concession that he had been previously corwicte:: of a Lrtost serious 

offense. Ho;vever, he J.irl infor1L1 i1is trial attorney that he was never 

infor1tled that his right to possess fireanns was restricted. The only 

thing ~tr. Harvey 1s yuiltt of here is tryin.;J to rep:>ssess his rightful 

property from two violent and drugged out nethheads. 
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IV. GROUNDS FOR Rw~IEF. 

1 • THE OOURT OF APPFALS ERRED BY FAILING 'ro ADDRESS SUFFICIENCY 
OF THE E.VIDENCE CJ:AIM. 

The COA erre:l by not ad:h'essing issue raised in SAG 1 • Here, Mr. 

Harvey argued that the State failed to prove the absence of self defense 

beyorrl a reasonable doubt, effectively raising a sufficiency of the 

evidence claim. 

The COA erroneously trallSIOOgrified this claim by stating that "Mr. 

Harvey argues that the trial court failed to instruct the Jury that 

the State must prove the absence of self-defense beyood a reasonable 

doubt." 

Here, the COA effectively changed the issue raised in order to 

avoid having to address the merits of the sufficiency of the evidence 

claim. While failure to instruct the jury that the State must prove 

the ·absence of self defense was a factual point of the argument in Mr. 

Harvey's Statement of Additional Grould No. 1, it was not the issue 

raised, only a factual error that allowed the State to obtain a 

coo.viction that it could not prove beyood a reasonable doubt. 

The issue left WlreSOlved, by the Court of Appeals, is the 

sufficiency of the evidenoe, that the State neade:l to prove the absence 

of self defense beyond a reasonable doubt. 

In Mr. Harvey's claim enti tle:l "THE STATE FAILED 'ro PROVE THE 

ABSEN:E OF SELF DE:F.FNSE BEYaiD A REASONABLE IXXJBT," he raised three 

undisputed points of fact, a, b, c; 

(a). "Mr. Harvey first provided sufficient evidence to support a 

rational fiOOing of Self-Defense, and thus, shifted the burden 

of proof to the State to disprove self-defense beyond a 

reasonable doubt." 
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(b). "The Court, over Objections, erraleOUSly refused to instruct 

the jury that the State had to prove the absence of self-defense 

beyond a reasonable doubt, which relieved the State of its 

burden of proof." 

(c) • "The State produced no evidence to sup{X>rt the crimes charged 

in Counts 1 and II.l , and failed to disprove 

self-defense." 

These FACrS are supported by the record on appeal, and are 

UOOisputed by the State. 

Self defense is defined by Statute as a lawful act. RCW 

9A.16.020(3). It is therefore impossible for one who acts in self defense 

to be aware of facts or circumstances "described by a statute definina 

an offense." RCW 9A.08.010(1 )(b)(i). This is just another way of stating 

proof of self-defense negates the knowledge element of second degree 

assault. Since proof of self-defense negates krlowledge, due process 

and prior case law require a holding that the State must disprove self

defense in order to prove that the defe00ar1t acted unlawfully. 

Here, the Court's refusal to instruct the jury that the State bears 

the burden to disprove self-defense beyond a reasonable doubt, as was 

requested by Defense Counsel, violated due process by improperly shifting 

the burden of proof to Mr. Harvey to disprove an element of the crime. 

State v. McCullum, 98 Wash.2d 484, at 500 (1983). 

'!be legislature has not clearly imposed the burden of proving self

defense on crimi.nal defendants, therefore, the obligation to prove the 

absence of self-defense remains at all times with the prosecution. Even 

assuming arguendo that the new criminal code places the burden of proof 

on petitioner to establish self-defense, that burden can be 
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Calstitutiooal only if self-defense does not negate one or 100re of the 

essential ingredients of nrurder in the first or secom degree. Mullaney 

v. Wilbur, 421 U.S. 684 (1975); State v. Hanten, 94 Wash.2d 129, oert. 

denied, 449 u.s. 1035 (1980). 

Since "intent" is expressly made an element of the crime of First 

Degree Murder, the prosecution must prove it beyond a reasonable doubt. 

Hantan, supra; State v. Roberts, supra. 

A persa1 acting in self-defense cannot be acting intentionally 

as that term is defined in RCW 9A.08.010(1) (a). '!here can be no intent 

to kill within the First Degree Murder Statute unless a defeOOa.nt kills 

"unlawfully", i.e., "With the objective or purpose to accanplish a result 

which constitutes a crime. RCW 9A.08.010(1 )(a). Since self-defense is 

explicitly made a "lawful" act under Washington law, RCW 9A.16.020(3), 

RCW 9A. 16. 050 ( 1 ) & ( 2) , State v. Hantan, supra at 1 33, it negates the 

element of "unlawfulness" contained within Washington's statutory 

definition of criminal intent. 

The COA has cited no part of the record on behalf of the State 

that disputes the claims presented and has failed to address the issue 

raised on direct appeal. Nor has the CX>A presented any evidence, on 

behalf of the State, that show the State disproved Self-Defense beyom 

a reasonable doubt. For these reasons this Court should conclude that 

the <DA erred by failing to a&kess the merits of the claim raised and 

accept review of these issues, and ORDER the State to respond to the 

.Merits of the Claim. 

Because the State failed to file a brief, the prima facie error 

rule oontinues in force. Here, Appellant established a prima facie case 

of reversible error. Brown, 71 wn.App. at 616. 
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2. 'rilE C)t]:"(T :JF 'li>?SM.f..JS =~~E:J 3Y ~Krr :\DD'l8SSING T::-IE ISSl.f.': R;!US:JJ 
IN STA13V!ENT :)2' A.'JDITION..l\L GR,JUi~S N(J,V[l3ER T\'10: THAT 'TilE JURY 
i'JAS L~ST1~Ut....""'TSD TH"T YrEY ~~':: .~EI2UIRZD 1'0 GIVE i\ DEFI:-ITTIVE 
"i-D" ANSHEJ. WHEN ITS ~1Z'Jf3S?~ c:;~~N::YT ;",.3RE8 .'\.tiD 'r-IT::REFORE TH'5 
UNANL'1I'l'Y Ii:~STRUcriO~-J ~iAS INCORJ.B:T A;.JlJ HA.l1.~·WD'L. 

'·1r. Harvey initially argueJ t_hat the Bashaw fix th~ Trial Court 

instructed the jury on concerning unanii.-ti.ty instruction for tha SJ:)ecial 

verdict faile:l to cure the ,:J.eficiency because it both instructed the 

jury that it ~d to be unani.rous and had to fill in the form Ylii:th a 

":n" answer if any jurors were not in agreernent, arrl that th~ instruction 

was <nisleading. This Court's Ruling in Nunez, No. :35739-0 does not chan.3e 

that arqu.rent, rather, it supports t,e arqum;;nt, tl1ough f.ro.n a different 

proposition. 

a. 'l'he instruction ~inplie:l that the Jury must act as one when 
returning a verdict on the s~~ial Verdict Fran3. 

Hr. Harvey ra.Lsed in !us argument to the ::DA that t..'"le w1ani,fll ty 

instructio11 was defective lJeCause it confused the j urv by insb::uctin-=1 

then t 11at; "If you unaru..-1ously agree that the answer to the question 

is "NO" or if after full and fa1r .cons.LJerat.i.on of the evidence you 

are uot in agree.nent, as to the al.1:.5wer, you .nu.:;t :fill in the blanK:. \\Tit~1 

the answer '\,10." and "3ecause tlti.s is a criw.ina1 case, edCh of fOU <Hust 

a':l.cee for you to return a va.rJ1ct. \·'1;1en all o[ you have so asrt..~, fill 

in th•; prop?r for.n of verdict or verdicts to e.~p:coss vour Jcc.La.ion." 

faken to:Jether theSe tnD lnstrUCtlOnS. lLlit;)ly that t'f)e JUL"j ;nust 

act as one '"hen .ceturc1inq a verdict on the Special 'lec1ict ?c.rtllS. 

According to State v. ·~uncz, _;o. 35739-0 =:n Bane deci'3.ion on June 7, 

2012, rhis Court found that instruction erroneous and a .uistatemen 

of the Law. Thi.:; .::Ourt hel J that the ,nore correct instruction, as .tn 

'3.rett, J.S to 1nstruct the jury that if t 11eY ;v-ere not in agreement to 



leave the form blank. See 126 ';Jn. 2('1 17J. '!''lis issue warrants revisi tat ion 

in light of Nunez. 

b. . The nonunanimity rule subverts t 11e ,Jury's ."luty to deliberate 
oarefully and ~onsider ~1e anot~ers opinions. 

A ~ule that allows a jury to gLve a definite answer on a specLal 

verdict for.n when the jurors are not Ln agreenent frustrates one of 

the core purt)Oses of j w:y unanLni t.y, which is to prarote the jurors' 

full Jiscussion and well-consider&} detenninatLons before returning 

a verdLct. Jones v. United States, 527 u.s. 373, 382, 119 s.ct. 2090, 

144 L.Ed.2d 370 (1990); State v. Cr0ss, 156 Wn.2d 580, 616, 132 P.3d 

80 (2006) ("We want juries to deliberate, not 1nerely vote their initial 

.i.;r~pulses and ,rove on." l • 

Requiring that jury give a definitive "NO" answer when its 1neJnbers 

cannot agree frustrates this propose. A "NO" answer on a special verdict 

for,n would not necessarily reflect the jury's considerel judgment but 

could very well be the result of an unfli llingness to fully explore the 

reasons for any disagreetent. 

Here, it was possible that the jury was so confused by this 

instruction that they did not know precisely what was required of them. 

It is possible that one or inore of the jurors wished to answer "no" 

and because they all har'l to agree as to the "yes" or "no" they sLnply 

put it to a vote wherein the ,rajority prevailed. The right to a jury 

trial is the ri9ht to be judged by 12 jucors individually, not a ,najority 

rule. The instruction given her~ allowaJ such a ;najority rule. 

Furthemore, the Trial Court failed to enter Facts 1:'indings arrJ 

Conclusions of Law as reyuired by tl-)e S~A, therefore, this :=::ourt cannot 

address such docunent in its determination. It was error for the Trial 



Court to not enter those findings and conclusions of law. 

3ecause the trial Court's error hdd Constitutional ·~Lnension and 

practical and identifiable consequences, t.fle jury's Special Veriicts 

added an additional consequence raising the rnaxitnllin penalty on both 

first t]~re€ an] second degree murder convictions, each by 120 .nont'ls, 

totalinq 240 .nonths for both enhancements. 

Because this Court founj the nonunanimity rule is ooth incorrect 

and hannful, and tJ1t.~ jury in t""lis case was instructed t:hat if any of 

the jurors were not in agreement t:hen they ,nust all return a verdict 

yes or no. This Court: should vacate the Special Verdict F"indinqs in 

this Case and renanl for resentencing without tl-)e aggravation of penalty 

factors. 
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3. THE COURT OF APPEALS DECISION THAT THE TRIAL COURT DID NOT 
ERROR BY FAILING TO DISMISS ONE OF THE TWO UNLAWFUL POSSESSION 
OF FIREART'of CHARGES BECAUSE RCW 9. 41. 040( 7) PROVIDES THAT EACH 
FIREARM UNLAWFULLY POSSESSED SHALL BE A SEPARATE OFFENSE, IS 
IN CONFLICT WITH OTHER DECISIONS OF THE WASHINGTON COURTS. 

Other State Court decisions have previously held that' multiple, 

unlawful firearm possession conviction constitute the same criminal 

conduct if the possession occurred at the same time and place. State 

v. Stockmyer, 148 P.3d 1077 (2006); State v. Simonson, 91 Wn.App. 874, 

885-86 (1998), review denied, 137 Wn.2d 1016 (1999); State v. Westling, 

145 Wn.2d 607, 40 P.s2d 669 (2002). 

Mr. Harvey argues that the trial court should have counted his 

two possession of firearm conviction as "same criminal conduct," thus 

giving him a lower offender score at sentencing. Preliminarly the State 

based each of the firearm counts on RCW 9.41.040. That statute was 

amended by the "Hard Time for Armed Crime" initiave, which passed in 

1995. As amended, it provides in part that "each firearm unlawfully 

'• passed under this section shall be a separate offense. Accordingly, 

the State was authorized to charge one count of each firearm. Charging, 

however, is different from Sentencing. 

Sentencing is controlled by RCW 9.94A.400, which was not amended 

by the "Hard Time for Armed Crime" initiative. Insofar as pertinent 

here, RCW 9.94A.400 provides "That if the court enters a finding that 

some or all of the current offenses encompass the same criminal conduct 

than those current offenses shall be counted as one crime." It further 

provides that "same criminal conduct" ••• Means two or more crimes that' 

(1) require the same criminal intent, (2) are committed at the same 

time and place, and (3) involve the same victim. The absence of any 

one of these criteria prevents a finding of same criminal conduct. 
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Here, Mr. lfar•ey poaaeued both ftrearas vtth the .... tateac, 

be poueuecl both ftreans at the..,.. tillle and place, ud the PMMUion 

vaa ta Y1olatioa of the ptec:e aac:t dtpity of the tJtate of Waabtqtora. 

Here, all three requtruenta have been eattaftecl, ad the C)tate has 

failed to c:oatut othervt.ae. Further, the Trial Court fouad the two 

CoaYiction to enCOIIpasa the -. cruiftal conduct, yet it failed to 

•ac:ate one of the two coa•tcttoa aad c:ountM both conrtc:ttoaa to bu 

offeadar score, l'hua Yiolattaa Double Jeopardy. Stace •· ~t.ouon 91 

Vaab.App. q74, No. 21327-3-II (1998). 

Tvo r-..ooa c011pel re•eraal of one of the conYicttou for ualawful 

Poue•ton of Ftreara under the forMr ~tatuta. 

One, both tnterpratattou of the for.r <;tatute are reasoaable, 

aad because they cannot be recoaciled vith each other, the <;eatute ta 

ubtauoua. Criai.aal <;tatutea that are ubtauous are to be atr·tc:tlJ 

coutr~Md ta fa•or of the defelldant. <;tate Y. Wiaataa, 66 Waah. &pp. 

745, rev dented, 120 Waah.2d 1017 (19Q2). 

Tvo, tbe replac:Ment Statute vtth the aev aubHCtion (7) ia a 

aaterial cbaqe in the vordtna of the Statute, aad that vhea the 

Leaulature .akes a aaterial ehanae to a <;tatute a c:hanse ta the 

leatalatiYa purpoee ta preauaed. ~tate •· Bell, q Wash.App. ~70 (tQ73l. 

Moreover, criminal 9tatutes are to be strictly coast rued with doubts 

aa to vbetber c:oacluct vas crt•iaal is re.olved in faYor of tbe defaadut. 

!!ll• at 674. 

Because other Court Case lav contradict the Court of Appeals lultaa 

ta thte utter, and because the Trial Court found the tvo alttple 

firMnt conYicttons coutituted the saH cr1•1nal conduct, aftd becaue 

Mr. HarYeJ poueued the two ftreans vttb the -. toteat, poaaeaeecl 
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both firearu at the .... t1H ud the poueaaioa tavolYecl the 88M 

Yic:till, t.e., the Sate of Wuhuatoa, this Court should ftad that the 

Trial Court errecl by aot vacattq oae of the tvo po .... atoa of ftreara 

coaYtetion in violation of double jeopardy and the Court of Appeals 

erred by Htert.aa a ruUna abseat a a•nutne coftflt.ct before it, ia 

Yiolatton of tbe prtu facie error rule. State "· 'iftlburn, 51 Wn.4pp. 

~~1, 755 P.2d 842 (1q8~). 

In thte Case the ~tate dtd aot file a brief contesting Mr. qarYay'a 

CJtateaent of Addittoul Grounds, and the Standard of review for the 

Court of Appeals was ltaattecl to the deteratnatton of whether the 

appelleat' s brittf, cODaidered in Uaht of the record, atablUhes a 

prima facie caee of reYeraable error. The record, here, clearly 

utabltahes that the tvo ualavful poueeatoa of ftreana conYtcttoaa 

constituted the saM c:rtlttnal eoaduct and warrant vacation of oae of 

tbe two coaYtctton. Brown. 71 Wn.App. at 61~. 



4. ISSUES REIATED TO STATEl-fENl' OF ADDITIOOAL GROUND NUMBER FOUR. 

a. THE CXXJRT OF APPFALS ACI'ED OOl'SIDE ITS PROVINCE BY RAISING 
PREI'ERMITID DEFENSES ON BEHALF OF RESPONDENI' 1 AND THUS VIOLATED 
CJC CANtiON 2 (a) AND 3 (A) ( 5) 1 AND VIOLATED THE PRIMA FACIE ERROR 
RULE. 

In this case the State refused to reply to any of the isliues brought 

forth in Appellant's Statement of Addi tiona! Grc>\.lOOs. Because the State 

bears the burden of proving that a violation of the defendant's right 

to be present was hannless beyond a reasonable doubt, the Court of 

Appeals has shown bias against Appellant by acting as advocate in 

violation of Canon 3(5). State v. Rice, 110 Wash.2d 577, 613-14 (1988), 

cert. denied, 491 u.s. 910, 105 L.Ed.2d 707 (1989). 

In this case the Respondent did not file a Brief in response to 

Appellant 1 s statement of Addi tiona! Grounjs, am therefore the <DA was 

limited in its st:ar¥3ard of review, by the Prima Facie Error Rule first 

announced in Aquarian Fourrl v. K'lVW, Inc., Supra, to the determinatioo 

of whether the appellant's brief, catSidered in light of the record, 

establishes a Prima Facie case of reversible error. Brown, 71 Wn.App. 

at 616; State v. Wilburn, 51 App. 827, 755 P.2d 842 (1988). 

Here, there was no controversy before the Court arrl no proof 

presented that Appellant 1 s right to be present was hanDless. Factually 

speaking, there was no conflict before the oourt upon which it could 

resolve. The Court of ~s lx>th produced a conflict, and then resolved 

it, witlnlt consideration to impartiality. Accordingly, Appellant was 

denied opportunity to rebut such pretermi ted defense brought forth by 

the Court on behalf of the Respcn.:1ent. 
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b. THE RULING HERE IS IN CDNFLICT WITH AOOI'HER <XXJRT OF APPFALS 
DECISION. 

Mr. Harvey arguErl that his right to be present was violatErl when 

the Trial Court responded to a question presented by the Jury OCI1Ceming 

testinDny that supported his self-defense stan:ling. 

The Court of Appeals erred in detennining that Appellant was oot 

entitled to be present when the Trial Court answered a Factual question 

presented by the Jury. 

Appellant's entire defense rested upon Self-Defense, that he acted 

in self-defense when Jack Lerlere arrl Jaoob Potter visibly armerl 

themselves with guns, knives, brass knuckles, and then approached him 

and his girlfriend in a threatening manor. 

Testim::ny during Trial, of Mr. Harvey and L. Averill, establidhed 

that Jack Lemere did have his gun on his person when Merle Harvey put 

together the • 22 caliber rifle. 

The jury presented to the Court one inquiry that asked; "Accol:ding 

to the testiroonies of L. Averill and M. Harvey did Jack Lemere have 

his gun on his person when Merle Harvey put together the • 22?" 

Here, the Jury simply wished clarification of trial testillDily fran 

L. Averill and Mr. Harvey, i.e., Factual Matters. 

Mr. Harvey insists that he had a right to be notifiErl of the Jury's 

Questions to the Court, and had a right to suggest appropriate response 

to the question. Here, the Ruling by the Court of Appeals is in conflict 

with State v. Jasper, No. 63442-9-I. 
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c. THE a:xJRT OF APPFALS ERRED BY RULING THAT "THE TRIAL CDURT 
WOUlD HAVE INVADED THE JURY'S PROVINCE AS FAC'r FINDER BY TELLING 
IT WHETHER MR. I..AMERE WAS ARMED WHEN MR. HARVEY ASSEMBLED '!HE 
.22 RIFLE. THE TRIAL CXXJRT HAD NO CX>ICE BtJT ro ANSWER THE 
SEXDND QUESTION AS IT DID." THAT RULING IS IN <DNFLIC!' wrrH 
O'lHER STATE AND FEDERAL LAW. 

Had the Trial Court not violated CrR 6. 15 by failing to notify 

the parties of the questions presented by the Jury Mr. Harvey would 

have invariably re:;IUested that the Jury be allowed to review the 

testirlOily during its deliberation, or that the Jury be brought back 

into court so that the testi.-oony could be read back to them by the Court 

Reporter. 

A trial Court has discretion to penni t a Jury to review witness 

testi1oony during its deliberation. State v. Monroe, 1 07 Wn.App. 637, 

638, 27 P.3d 1249 (2001), rev. denied, 146 wn.2d 1002 (2002). However, 

that discretion is cirCUiliSCribed by the CXX1Ceri1 that such a review does 

not urrluly emphasize any portion of testillKXly. Thus, in exercising 

discretion, the Trial Court must take into account the danger of Wldue 

emphasis arrl adopt safeguards appropriate to the particular facts and 

circumstances of the case. Trial Court's "MUST" consider how the reply 

can be limited to respond to the Jury's re:;IUest arrl the procedures 

necessary to protect the parties. However, that did not occur here. 

State v. Koontz, 145 wn.2d 650, at 655, 41 P.3d 475 (2002). 

While there is no absolute prohibition on playing an audiotape 

of trial testillKXly, or reading to the Jury trail testilOOily fran the 

record, during deliberations, the right to a fair and iiopartial jury, 

is guaranteed by the Sixth and Fourteenth Amerxlnents to the u.s. 

Constitution and Artie! 1 Section 22 of Washington State Constitution., 

requires that the trial court balance the need to provide the jury with 
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relevant portions of testinony to answer a specific inquiry against 

the danger of allowing a witness to testify a secaOO time. 

Here, the trial oourt never entertained any discussion with Counsel 

coocerning such balance. It was within the discretion of the Trial Court 

to readback witness testim:ny as an appropriate response to the Jury's 

request. United States v. Sarrloval, 990 F.2d 481,486-87 (9th Cir.1993). 

Here, the Trial Court did have a choice other than answering the question 

as it did, contrary to the Court of Appeals assertion. 

d. THE TESTIMJNY THE JURY soo:;HT TO REVIEW WAS CRrriCAL FACI'UAL 
MATTER THAT SUPPOR'l'ID DEFmDANT' S DEFENSE 1 AND THUS, ~ 
HAVE AF'F'EXO!TED THE Ol11'<XI-1E OF THE TRIAL, HAD SUOI OPPORI'UNITY 
001' BF.EN F'OREO.DSED. 

The testilrony the Jury sought review of was a critical point of 

factual testi.Ioony that urrleniably supported Defendant's Self-Defense 

defense. It is reasonable to conclude, therefore, that had such TestiiiDily 

been provided for the Jury's review during deliberations, that the 

outcane of the trial would have been different. 

e. THE CX>URT OF APPEALS ERRED WHEN IT rouND 00 PUBLIC '!RIAL 
VIOLATION WHm TRIAL OJURT ANSWERED JURY QUESTIOO aJNCERNING 
'1'ES'I'IM)NIAL E.VIDENCE OOI'SIDE PUBLIC FORUM AND <XJ.I'SIDE PRESENCE 
OF COONSEL. 

Here, the question presented by the Jury to the Judge concerned 

a question about testi1101y given by prosecution witness L. Averill as 

well as testi1101y given by Defendant. Both testiiOOllies corroborated 

the fact that the victims were anned with weapons, including a firearm, 

for which the Jury wanted clarification. 

'nle Court of Appeals seeiliS to reason, on behalf of the State, that 

the trial court was presented with a question about witness testi1101y 

that the court could not answer, and therefore Defendant was not entitled 
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to be notified or entitled to a public hearing in open court, on an 

evidentiary issue. 

Mr. Harvey has demonstrated that the Trial Court had discretion 

to permit a jury to review witness testimony during its deliberation. 

State v. Monroe, 107 Wn.App. at 638 (2001). 

Here, the Court of Appeals assertion that the trial court could 

not answer the Jury's question is not a valid defense, and as such its 

assertion that Defendant was not entitled to a public hearing pursuant 

to CrR 6.15 is wrong. 

In State v. Jasper, No. 63442-9-I at ~6}. the court stated; "The 

Jury shall be instructed that any question it wished to ask the court 

about the instruction or evidence should be signed, dated and submitted 

in writing to the bailiff. The court shall notify the parties of the 

contents of the questions and provide them an opportunity to co1111ent 

upon an appropriate respo~se. Written questions from the jury, the 

court's response, and any objections thereto shall be made a part of 

the record. The court shall respond to all questions from a deliberating 

jury in open court, or in writing if upon any point of law. 

Here, the parties were not notified or given an opportunity to 

comment upon an appropriate response, nor was the questions and answers 

conducted in open court pursuant to CrR 6.15(f)(1). 

Because this issue concerns disputed Facts and Testimonial Evidence, 

Appellant had a right to notification, opportunity to comment and a 

constitutional right to be present, and a right for the hearing to be 

conducted in open court. 

When reviewing for harllless erro•. appellate court must determine 

if government has proven "with fair assurance ••• that the judgment was 
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not substantially swayed by the error." u.s. v. Curbelo. 343 F.3d 273, 

286 (4th Cir.2003). 

Error is harmless unless a reviewing court cannot conclude beyond 

a reasonable doubt that the jury verdict would have been the same absent 

the error. United States v. Stewart, 360 F,3d 295, 323 (6th Cir.2002). 

Error harmless unless error had a substantial influence on the 

outcome of the proceeding or leaves one in grave doubt as to whether 

it had such an effect. u.s. v. Thompson, 297 F .3d 1244, 1253 (lOth 

Cir.2002). 

Erroneous evidentiary ruling is basis for reversal only if defendant 

can demonstrate error had "substantial influance" on jury's verdict. 

Error in jury instruction shifting the government's burden of proof 

to defendant not harmless beyond a reasonable doubt. u.s. v. Tarwater, 

308 F.3d 494, 521 (6th Cir.2002). 

Because of all the violations associated with Mr. Harvey's Statement 

of Additional Grounds number 4, i.e. • right to be notified, right to 

be present, right to suggest appropriate response to jury's questions, 

and because the Court of Appeals erred in raising a pretermited defense 

on behalf of Respondent, and erred in ruling that the trial court would 

have invaded the jury's province, this Court should remand for new trial 

in this case. 

(/f) 



5 • THE CDURT OF APPEALS ERRED BY I.'KJ1' ADDRESSING THE REX:ORD ON 
APPEAL WHEN ADDRESSING HIS RIGHT TO BE PRESENT CLAIM. 

In SAG 5, Mr. Harvey arqued that his right to be present WilS 

violated when the Trial Court conducted a hearing on May 10, 2012. 

The Court of Appeals argues, on behalf of Respondent, that a 

transcript from the May 10, 2010 Hearing, and any order signed that 

day, is not in the record, am therefore the record is insufficient 

to support the argument. 

Mr. Harvey contends that the Clerk's Papers oontain enough 

information for the Court to determine this issue. The Clerk's Papers 

contain the Minutes of all Hearings held in the Case am evidence who 

was in atterrlance, as well as the issues that were brought before the 

Court, as well as the resolution of the issues. However, if the Clerk's 

Minutes are not in the Record this Court should conduct an evidentiary 

Hearing to find out why the Records are missinq. Further, this Court, 

as well as the Court of Appeals, has the power to order additional 

records or transcripts that it feels are needed for a canplete resolution 

of the issues before it. 

:1r. Harvey has requeste:l his .n.ttoz:ney to provide him with t"le 

Clerk's Minutes. She has refused, and subsequently withdrew fro.n 

representing him with his Motion for Discretionary Review. As it stands 

Mr. Harvey only has the "Testinnny Portion of his Trial" an.:1 nothing 

else. He has no Clerks Papers, no Jury Instructions, no 11-x:>tions filerl 

with the Trial Court, no papers whatsoever that were filed with the 

Trial Court. Therefore, he is unable to point this Court to any s;;:ecific 

Minutes in the Record or argue what such records Contain. However, he 

does believe the Minutes are in the record file:l with the Court of 
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Appeals, and this Court, and that they support his clai1n in this matter. 

For this reason this Court should review the Clerks Papers filed and 

dated on May 1 0, 2010 1 and conclude, based upon the record, that the 

Court of Appeals Erred by arguing for Respondent, arrl fin:ling the record 

insufficient to support his claim. Altemati vely, this Court Should 

conduct an Evidentiary Hearing and Order additional Transcripts to 

resolve this issue, as the Court of Appeals should have done in the 

first place. 

6. THE COURT OF APPE?\LS ERRED IN RULING THAT THE Rm>RD IS UNCLEAR 
AS TO WHEI'HER MR. HARVEY WAS PRESENl' AT THE HEAR~ DATED 
SEPrEMBER 10, 2010, AS TO SAG 13. 

Mr. Harvey argued that his right to be present for the Hearing 

dated September 1 o, 2010 was violated. 

The Court of Appeals argued, on behalf of Respondent, that the 

record is unclearqs to whether Mr. Harvey was present at the hearing. 

The <DA, after raising the argument on behalf of ResJX)lXlent, concluded 

that the record is insufficient to support Mr. Harvey's argument. 

Mr. Harvey contends that the record is sufficient to s·upport his 

argument. The Trial Court's keep detailed records called "Minutes" 

·Nherein the Court Clerk writes down who is present in t,.'le Court, the 

Date of the Hearing, the time of the Hearing, what transpired during 

the Hearing and the Court's resolution of the issues before it. These 

Court Minutes are in the Clerk's Papers before this Court. All it tal<es 

is to review those Minutes. If the I1inutes for Septernber 10, 2010 do 

not specifically indicate the defendant's presence in the Court Roan, 

then it can only~ concluded that Hr. Harvey was not present. 
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However, i.f the Court's Minutes are not in the Clerk's Papers, 

then this Court should Conduct an Evidentiary Hearing to deter1nine why 

the Minutes are 1nissing. 

Further, the Hearing at question here is :before the Court, as it 

was Transcribed and entered into the record. At the begirming of every 

Hearin':l the Trial Judge declares who is present, if the defendant is 

present, if he is represented by counsel, etc. Additionally, the record 

at question here should have been recorded via video camera, either 

on video cassette or by digital media. In either case, it would be but 

a simple thing for this Court to view the Hearing of September 1 0, 201 0 

and see with it's own eyes that Mr. Harvey was not present during the 

Hearing. 

This Court should review the Record before it, as the Court of 

Appeals failed to so do, and rule on the merits of the claim. 

7. THE CDURT OF APPEALS DETERMINATIOO IN SAG 7 THAT "THERE IS 
NO SUCH RULING IN THIS R.EX:DRD" WHEN ADDRESSING PUBLIC TRIAL 
VIOIATIOO IS IN CONFLICT WITH OTHER COURT OF APPFALS DECISIONS. 

Mr. Harvey raised, in SAG 7, that his conviction must be reversed 

because the trial court erroneously closed jury voir dire without 

conducting the required inquiry under Bone-Club, in violation of the 

Cansti tutional guarantee of a Public Trial. 

The Court of Appeals ruled that; 

"Mr. Harvey argues that the trial court's ruling that spectators 
had to leave the courtr001n to accoom:xJate a la.rqe jury pool 
violated his right to a public trial. An order that spectators 
may not view voir dire due to a courtroan' s space and t..~e size 
of the jury pool can be reversible error. In re Orange, 157 
wn.2d 795 (2004); State v. Njonge, 161 wn.App. 563, 578-59 
( 2011 ) • But there is no such ruling in this record." 



This Ruling by the Court of Appeals is in conflict with ot."1er Court 

of Ap.f::)eals Decision. Several :vashin;;Iton Court's have held that a 

courtroom closure can occur even in the absence of an explicit court 

order. See Strode, 167, wn.2d at 227; State v. Heath, 150 ~m.App. 121 

( 2009) ; State v. Erickson, 1 46 Wn.App. 2 00 ( 2008) • 

This SUtJrene Court recently held; "~Je hold that Njonge is not 

required to show an express closure order to .nake an objection in order 

to obtain review on his public trial argument rai,sed the first tiJne 

on appeal. " 

Here, the Court of Appeals Ruling that "But there is no such ruling 

in this case," is in conflict with State v. f'blla:l-t, 167 lm. 2d at 156, 

and State v. Njonge, 161 Wn.App. 568 at [ 33 J. 

The issue here is not, as the Court of Appeals argues, that of 

a specific ruling in the record, but that of a closure of the trial 

absent any Bone-Club analysis, in violation of the Constitutional 

guarantee of a public Trial. 

This Court should Hear this Issue on the Merits of the case, and 

Order the Respondent to file a brief and subnit any documentation 

necessary for this Court to detennine this issue. 



8 • THE <XXlRT OF APPEALS ERRED BY NO!' ADDRESSING STATEMENT OF 
ADDITIONAL GROUNDS NUMBER SIX. 

Mr. Harvey raised in SAG 6 that; THE TRIAL COURT ERRED WHEN IT 

IMPOSED SENTENCE ENHANCEMENTS ON 'lWO OOUNTS FOR SAME CRIMINAL a::>NDUCl' 

IN VIOLATION OF DOUBLE JEOPARDY. 

The Court of Appeals collbined this issue with SAG a, and held; 

SAG 6 and 8. Mr. Harvey argues that the amended inforaation 
did not provide him with sufficient notice because it did not 
inform him that he could be convicted of second degree murder 
with a fireann enhancement as an alternative to first degree 
murder with a fireann enhancement. RCW 10.61.003 provides that 
a person .may be convicted of offense of a lesser degree of 
the crime charged in the infonna.tion. This statute provided 
Mr. Harvey with sufficient notice. State v. Garcia, 146 Wn.App. 
821, 829-30, 193 P.3d 181 (2008). 

The Court of Appeals ruling did not address the substantive issue 

raised in SAG 6. Further, the case cited by the Court of Appeals, State 

v. Garcia, has nothing to do with a double jeopardy. 

Additionally, RCW 10.61.003 was never cited in the Infonnation, 

as the Court of Appeals argues on behalf of Respondent. Therefore, Mr. 

Harvey was never informed that he could be convicted of a lesser degree 

of the crime charged in the Information. However, that has roore to do 

with SAG 8, than it does with the issue raised here. 

The Issue raised here eSses Double Jeopardy because the Trial 

Court imposed sentence 

of double jeopardy. Here, murder convictions were enhanced due 

to one act of misconduct. 

The Sentence Enhan.Cell~t here is, while armed with a fireann. 

Mr. Harvey acted in self two heavily 

armed aggressors. Being ..ru.••ocu with) a Firearm was one act, arrl it was 

double jeopardy to impose sentencfenhancements twice for that one act. 
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The Court of Appeals Erred in failing to address the double jeopardy 

issue. 

While the Court of Appeals is correct that RCW 10.61.003 provides 

that a person may be convicted of offense of a lesser degree of the 

crime charged in the infonnation, and that the Statute, i E properly 

cited in the Infonnation, would have provided sufficient notice, such 

statement does not address the double jeopardy issue. Even so, sentencing 

is different than charging. SAG 6 raised issue of Charging Information, 

while SAG 6, raised sentencing issue. 

Sentencing is controlled by RCW 9.94A.400, which has nothing to 

do with RCW 1 0.61.003. 

Further, because the Court of Appeals only addresSErl the Charging 

Infonnation in this double jeopardy claim, Hr. Harvey would be remiss 

in not addressing the Information nc:J.N. The Charging Infonnation never 

all~ "while a.nned with a firearm" in connection with Second Degree 

Murder. This is so because the Charging Infonnation never charged Second 

Deqree Murder. 

For these reasons this Court should vacate the sentence enhanceaent 

attached to the Second Degree r-iurder Conviction. 'lhl.s would alleviate 

both issues. 
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9. THE <DURT OF APPPALS DOCISION, IN SAG 8, THAT RCW 10.61.003 PROVIDED 
MR. HARVEY wrm SUFFICIENr NOI'ICE IS IN cnFLICT WI'm OTHER COURT OF 
APPFALS ~SIONS AND DEC:SIONS OF THE SUPERIOR OXJRT 1 AS WELL AS FEDERAL 
IAW. 

Mr. Harvey claimed in SAG 8 that he was convicted of seoorrl Degree 

Murder that was not charqed in the information, and not Amended by 

Information, am that the Ccnvictioo for Second Degree Murder Qni tted 

an essential element, i.e., "Premeditatioo". 

Here, the State was relieved of its burden to prove all essential 

elements of the offense charqed by instructing the jury on a uncharged 

alternative means of carmi tting murder. 

The Court of Appeals contends, on behalf of the State, that RCW 

10.61.003 provides that a person may be convicted of offense of a lesser 

degree of the one charged in the inforaation, and that the Statute 

provided sufficient notice. 

Mr. Harvey lex>ked up the case cited by the COA, State v. Garcia, 

146 Wn.App. 821, (2008). That Case has absolutely nothing to do with 

a lesser degree of the crime charged, and has no bearing upon the case 

at ham. 

Mr. Harvey canterrls that RCW 10.61.003 was never cited in the 

information, as the Court of Appeals argues for the State. 'lherefore, 

Mr. Harvey was never informed that he could be convicted of any 

alternative lesser degree of the crime charqed in the Information. 

Here, the COUrt of AweaJ.s decision is in cooflict with a decision 

of another Court of Appeals and a decision of the Supreme Court. 

State v. Petersal, 948 P.2d 381 (1997), Stated in Pertinent part: 

''While it is true that the jury may find a deferxtmt not guilty of the 

crime charged, but guilty of an offense of lesser degree, or of an 
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offense necessarily included within that charged, it is also true that 

"accusation must ~ convictiont'~ arxl that no one can legally be 

convicted of an offense not properly alleged. '!he aocused, in criminal 

m:osecutioos, has a constitutional right to be appraised of the natm:e 

and cause of the accusation against him. Coost. Art. 1. Sec. 22. And 

this can only be made known by setting forth in the iOOictment or 

information every fact constituting an element of the offense charged. 

The significant difference which distinguishes the case before 

the court is that Harvey was not convicted of the higher crime of First 

Degree Murder with which he was charged. Rather, he was convicted of 

the lesser included offense which was improperly given to the jury absent 

any Anen::1ment. Washington v. Bailey, 114 Wash.2d 340 (1990). 

Consequently, Harvey was convicted of an uncharged alternative means 

of coomitting murder. Here, the Constitutional error is that of omitting 

an element of the crime charged, i.e., premeditated element. The 

Calsti tution requires the jury be instructed on all elements of the 

crime charged. Linehan, 147 Wn.2d at 653. An instruction that anits 

an essential element of a crime relieves the State of its burden of 

proving each element of the crime beyond a reasonable doubt. Id at 654. 

Such an error is a violation of due process arxl harmless solely if the 

reviewi.nq Court's convinoed beyorrl a reasonable doubt any reaSCI'lable 

jury would reach the same result absent the error. State v. Easter, 

130 w.n.2d 228 (1996). 

Because Jury instructioos omitting elements of the charged crime 

constitute a manifest error affecting a constitutional right, this court 

may coosider the issue for the first time on aPPeal. RAP 2.5(a)(3), 

see State v. East:m::nj, 129 Wn.2d 497 (1996). 
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5ee state of Washington v. Jemifer L. Kirwin, No. 28972-9-III. 

Ad:H.tima.lly, the State has failed to resp:ni to the merits of 

Mr. Harvey's Statenent of Additional Grol..Jlrls. Because the State failed 

to respond the Court of Appeals stan:lard of review was limited to the 

detennination of whether the appellant's brief, oonsidered in light 

of the record, establishes a prima facia case of reversible error. Brown, 

71 Wn.App. at 616; Foley v. Smith, 14 Wh.App. 285, 289 (1975). 

In this case the State never provided the Court of Appeals with 

any evidence that Mr. Harvey was informed that he could be convicted 

of a crime not presented in the information, i.e., an alternative means 

of comnitting the crime charged. '!be Court of Appeals never identified 

any partion of the Charging Information that cited RCW 1 0. 61 • 003, because 

it never did. It appears that the <DA is umer the impression that it 

was Mr. Harvey's responsibility to go searching for any and all statutes 

that may or may not have applied to his case. In State v. Jeske, 87 

Wash. 2d 760, 765 ( 1976) , the Court held that "Defendant's should not 

have to search for the rules or regulations they are accused of 

violating." 'Ibis rule should also apply to being informed that one could 

be convicted of a lesser degree of the crime charged, even though not 

specifically charged in the Information. Even if it were Mr. Harvey's 

responsibility to search for RCW' s not proclaimed in the Information, 

it was beyorn his ability to do so. First Mr. Harvey was lockErl in a 

cell, in the county jail and had no access to legal books. Secald, it 

was beyond Mr. Harvey's mental ability to do so. Mr. Harvey only has 

an IQ of less than 80, cannot read lll)re than a few simple words. Plainly 

speaking Mr. Harvey could not understaOO the Statutes even if he read 

the words. 
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Here, the State knew it had not proven all the elements of the 

crime charged, i.e., Premeditation. In order to secure a conviction 

it sutmitted improper jury instructions, which relieved the State of 

its burden of proof. 

Because Second Degree Murder was not charged in the Infonnatioo. 

the Superior Court lacked subject matter jurisdiction. It is well settled 

that an order entered without Jurisdiction is void. Patchett v. Superior 

Court, 60 Wash.2d 784, 787, 375 P.2d 747 (1962). 

Ultimately, identifyin:J the proper reference point for sufficiency 

of the evidence review IlllSt be guided by the reason for sufficiency 

of evidence review, which is "to guarantee the fundamental protection 

of due process of the law." Jackson v. Verginia, 443 u.s. 307 (1979). 

The Due Process Clause, u.s. Calst. amend. XIV, protects the accused 

against conviction except upon proof beyood a reasooable doubt of every 

fact necessary to constitute the crime with which he is charged." In 

re Winship, 397 u.s. 385 (1970). 

Federal cases consistently articulate the substantial evidence 

standard as focusing on the crime actually charged. United States v. 

Williams, 998 F.2d 258 {5th Cir.1993) {"If a rational Jury could have 

found the defemant guilty beyond a reasonable doubt of the essential 

elements of the crimes charged, the conviction should be ufileld.") , 

cert denied, 510 u.s. 1099 (1994); u.s. v. Inigo, 925 F.2d 641 {3rd 

Cir. 1991 ) (Holdinq that the evidence against certain defemants "was 

insufficient at to the crimes charged against them in the indictment.") • 

Washington Calst art. 1 § 22 also requires that sufficiency of 

evidence be tested with respect to the crimes charged. After the State 

rests it case-in-chief, it carmot aroond the infonnatian to charge a 
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diffarent or greater crime, or add an essential eleaent of the crime. 

Vangerpen, 125 wn.2d at 789-91. This is so because a defermnt is 

entitled to have the sufficiency of the evidence to convict him tested 

against the original infannatian. Sufficiency of evidence review is 

a means of guaranteeing due process only if it is with reference to 

a charge of which the deferrlant was given notice and the opportunity 

to defend. Surely the State cannot deprive Mr. Harvey of that riqht 

arrl then claim the prerogative to try a second time by sanething as 

simple as subnitting or overlooking err:alE!OUS Jury instructioos. Arrl 

it is no answer that deferXJant failed to object to the instructions. 

Where he has deferxled himself once against the crimes charged, he carmot 

be deprived of his right to have sufficiency of evidence tested against 

the information because he failed to detect and correct errors made 

by the State and the Court. 

The only evidence Mr. Harvey need provide this Coort to support 

sufficiency of the evidence claim is that the Jury did not convict of 

First Degree Murder, which alleged Premeditation. Essentially the Jury 

acquitted him of that charge, finding that he did not premeditate the 

killing. Had the State not attempted improper amendment, allowing its 

evidence to be weighed in light of its oriqinal charge, Mr. Harvey ~d 

have won his IOOtian to dismiss the charge, been acquitted, or succeeded 

in challenqinq the sufficiency of evidence on appeal. 

This Court should remand with directions to vacate the Second Degree 

Murder Count with prejudice to the State's ability to recharqe. 
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1 0. THE CJUR'r OF APPE.Z\LS ERRED BY NOT CJNSIDERIN'G r-fl. fL~"RVEY' S 
CLAL\1 THAI' HE WAS PREJUDICED AND HIS SHCYv'liNG OF :IOW THE 'I'\~ 

EXPERT HITNESSES ffiULD HAVE CHA.~GED '!'fill OUTCDr1C OF THE TRIAL 
HAD TI-lEY Nor BEEN SXCLUDED BY THE TRIAL JUJ:X;E 3ECAUSE OF 
CX>UNSEL' S FAILURE TO PROVIDE r.cm STA'I'S WITH EXPERT WITN'SSS 
LIST ON TIME. 

In Mr. Harvey's SAG 11 he denonstrated how his Counsel's 

representation was deficient. Indee.:i, t."'le Trial Judge stated over and 

over again how she was giving .'1r. Harvey a slam dunk ineffective 

assistance of counsel claim by excluding the witnesses. The State 

acknowledged the issue and insisted that the witnesses be excluded 

anyhow. VRP 236-258. 

Mr. Harvey demonstrated how the expert on tattoos was essential 

to his self defense because of his intelligence limitations prevented 

him fron properly expressing what the tattoos 1neant to him and the fear 

they instilled upon him, which contributed to his acting in self defense. 

Further, Mr. Harvey sufficiently de.ronstrated how the Expert on 

Self DE:!fense, Robert Smith, was essential to his Self DE:!fense standi03. 

The exclusion of Robert S1nith was due to trial Counsels failure to 

present the State with Expert Witness List. Since his entire trial 

defense rested canpletely on Self Defense, the exclusion of his Self 

DE:!fense Expert invariably affected the outcane of the Trial, and violated 

his right to have co.npulsory process for obtaininq witnesses in his 

favor. 

Evidently the Court of Appeals exf€(:ted, not just a showing of 

prejudice but, a showing of sone sort of speculation of how the trial 

would have been different had the two Expert Witnesses not been excluded 

because of Counsels failure to suhnit the Expert 1Nitness List pronptly. 

Nr. Harvey contends t!'lat such speculation is i1rmaterial and outside 
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the record. Had he presented the Court of Appeals with sane scenarios 

of how his trial could or would have been different, the Court aost 

certainly would have concluded that such speculation is just that, 

speculation. 

It does not take much of an imagination to visualize how the 

testirocmy of a Expert on Self Defense could or would affect the outccme 

of a trial where the Defendant's only defense is Self Defense. 

Here, the Court of Appeals denied Mr. Harvey's claim of prejudice 

due to Counsels ineffectiveness, that resulted in the exclusion of two 

of his tOC>St Lnportant witnesses, because he failed to show a p6ssible 

L"'leoretical outco:ne. Such reasoning is absurd and outside the record 

on appeal. 

The Record speaks for itself. Counsel failed to present witness 

llst on time and Trial Judge excluded two important "Sxpert Witnesses 

because of Counsels ineffectiveness. These FAcrs are undisputed by the 

State. The State refused to resp::>nd to any of the issues raised in ~. 

Harvey's Stateuent of Additional Grounds. As such, the Court of Appeals 

standard of review was litnited to the -:letermination of whether the 

appellant's Brief, considered in light of the record, establishes a 

prima facie case of re'lersible error. Foley v. S.lli. th, 14 v~n.App. 285, 

2J8 (1975); State v. Wilburn, 51 Wash.App. 327 (1988). 

To prove prejudice, the defendant must establish a "reaS0!1dble 

probabilitv·' that but for counsel's unprofessional errors, the result 

of the proceeding would have been different. Strickland, 466 u.s. at 

692. 



There is a reasonable probability that, except for Counsels failure 

to sul:::mit the Expert Witness List, the result of the trial would have 

been different because the Judge most certainly would not have Excluded 

the Self Defense Expert or the Tattoo Expert, as was indicated on VRP 

Page 255-256. 

However, Mr. Harvey is not a tattoo expert or a Self Defense Expert, 

nor is he the Jury, therefore he cannot make a showinq of how his trial 

could or would have baen resolved differently had the experts not been 

excluded due to Counsels failure to provied the list promptly. 

The Court has rejected the proposition that the defendant must 

prove 1rore likely than not t.~t the outcone would have been altered. 

Woodford v. Visciotti, 537 u.s. 19, 22-23 (2002). 

Counsel's failure to suhnit Expert Hitness List on ti1ne &rounted 

to the same thing as faili.ng to call Expert witnesses because outcane 

the sane, it was ineffective assistance because testi110ny of those 

witnesses would have rebutted prosecution's already weak case, and. 

objectively reasonable perfomlal1Ce by counsel would have created 

reasonable probability of different verdict. Pavel v. Hollins, 261 F.3d 

210, 217-18 (2d Cir.2001 ); Hart v. Go.nez, 174 F.3d 1067, 1073 (9th 

Cir.1999). 

This issue involves a significant question of law under the 

Constitution of the State of Washington Article 1, sec. 22, and the 

u.s. Constitution amend. VI, i.e., "to have compulsory process to canpel 

the attendance of witnesses in his own behalf." 

This Court should find that Counsel's failure prejudiced I•lr. 

Harvey's right to call witnesses in his favor and vacate the conviction 

and reman:i for new trial. 
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"· & THE axJR'l' OF APPEALS ERRED IN Nar ADDRESS:n«; A SIGNIFICANI' 
QUESTION OF LA~'l UNDER THE CJNSTITIJI'ION AND cn~SIDERED EVIDENCE 
N01' IN THE R......~RD WHEN RULING UPON SAG 1 2. 

The significant question of law unjer the Constitution raised here 

is whether~. Harvey's Due process right to the guarantees of the Sixth 

Alrendment right to a speedy and public trlal, which is binding on the 

States through the Due process Caluse of the 14th Amend.ment, was 

violated. 

Here, Mr. Harvey argued that sanehow his Trial date was moved fro-u 

June 7, 201 0 to September 9, 201 0, and that it violated his right to 

a speedy trial because he asserted his speedy trial right on April 16, 

201 0 and objected to any continuances beyond June 9, 201 0. 

There is evidence in the record that the Prosecuting Attorney 

sul::mitted a motion for a continuance on ~.fa.y 7, 2010. CP 5-6. However, 

there is no evidence that the Trial Court granted or denioo the Motion, 

or even COOOUCted a hearing on the iOOtion. 

There is further evidence in t:!:le Record that Trial Counsel filed 

a Motion to Dismiss the charges because of the Speed.y Trial Violation. 

RP 7-8. Because Mr. Harvey does not have any of the Minutes, or any 

of the Clerk's Papers, he is unable to ascertain whether the Motion 

to Dismiss is in the record on appeal. It is evident that the Trial 

Court's Ruling on the Motion to Dismiss, if any, is not in the record 

on appeal. 

The Standard of review that the Court of Appeals should have 

deterHlined is set forth by Four Baker Factors, ( 1 ) t.lJ.e length of the 

delay; ( 2) the reason for delay; ( 3) whether, when and ho-w the defendant 

asserted his ri~ht to speedy trial; and (4) whether the defenda..1t was 

f>rejudiced by the delay. Baker v. 'iVingo, 407 u.s. 514, 534 (1972). 
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The Court of Appeals only addressed one of the four Baker Factors, 

( 2) the reason for the delay. However, even t_.'1at reason could not have 

been reached reliably because any ruling, if any ever was conducted, 

was not in the ~ecord on Appeal. It was well within the Court of Appeals 

authority to con:luct an evidentiary. hearing and order the State to 

respond to the Merits of Hr. Harvey's contentions and order additional 

t:X>rtions of the trial record to be entered into the record on appeal. 

It c.lid not do so. That was error. State v. Allan, 562 P.2d 632, 83 

Was~.2d 394; usual ranedy for defects in the record should be to 

Supple.nent record with appropriate affidavits. State v. rtiller, 698 

P.2d 1123, 40 Wash.App. 483 rev. denied 104 Wash.2d 1010. 

The SuPreme Court of the Untied States, in ruling on the Baker 

case, stated that "different weights should be assigned to different 

reasons" for delay. Here, the COA could not weigh differing reasons 

because it did not have before it any ruling by the Trial Court on the 

issue, only the State's Motion. 

Mr. Harvey declared that he m~ver attended any Hearings between 

April 16, 2010 and July 1, 2010. and that this declaration arounts to 

an Affidavit because it was verified to under J.Jenalty of perjury. See 

SAG P. 36 and 44. 

The attestat1.on by Mr. Harvey that he did not attend any hearings 

between April 16 ru!d July 1, 201 0, the onlt time-fraae that any 

Continuance Hearing coLlld have been conducted in, brings forth a sub

.lssue dealing with ;.lr. Harvey's Constitutional Right to be present, 

.,.;iu.ch the COA failed to address. 

('H) 



!:•1r. Harvet was charged in October 2009, more than one year later 

he was finallt brou-Jht to trial. Courts have held delays approaching 

one year are 9enerally presunptively prejudic-ial. VJells v. Petsock, 

941 F. 2d 253 (3d Cir. 1991 ) ; Untied States v. Tinklenberg, :Jo. 09-1498 

(u.s. 5-26-2011). 

Here, the Standard of review, asi.de fro.n the four Bal<er factors, 

was limited to t'1e det!:!r.<lination of whether the .l'>..ppellant' s brief, 

considered in light of the record, establishe:l a prima facie case of 

reversible error. Because -qesp:>ndent chose to proce=d on appeal ·without 

filing a brief, he did so at his own J:.)eril. Foley v. Smith, 14 \'ln.A,;>p. 

235, 298 (1975); State v. I·Jilburn, 51 'i'ln.App. 827 (1988); i•lartin v. 

Schoonover, 13 Wn •. \p~. 48, 51 ( 1975). 

Because the Court of Appeals failed. to consider ,nore than one of 

the four .3aker factors it necessarily failed to address a significant 

question of law under the Constitution of the State and Uruted States, 

and becaase it considered a hypothetical Ruling that was not before 

it, t!lis Court should qrant review and order an evidentiary hearin9 

in order to address the renaining t.'lree Baker Factors the c:::>A failed 

to address, curl hear the issue on the £nerits. Or Alternatively, Remand 

back to t."le Court of Appeals for an evidentiary hearing and a 

detenc1ination of all Baker Factors on the 1nerits. 



12. THE CX1RT OF ~.?PE~S mRE'J BY APPf.Yr.J..-:; ST.\l'OTE OF Lr1TT:\TIONS 
'\S C.l\tJSE TO 'DENY RE"JT~W OF TS-:;tTSS 'q\TS,:.i 1 1:~ S~I.~,T,;'·1Tl\1.Y SAG 
ON ~~·f\~ID, 7.\N \ITTR~ItAITJE D"Em-JSE 'ni' ~7\TS?rl -;w TIBsro11Dt;:IT. 

Th•3 >tate never responc1.t.><l to .=my i.sl-mes raisro by Ai)pellant ln ~=>ltl-ter 

3rou.rKlt: r2.tse0 on 1~e.rf~ll"_,J. because of sane unknown Statute of Lifnttations. 

3tatut·~ of Limitations is an affirm.ltiVi;! dfJfense that im.Ist be raised 

by respondent to be preserve::l. United ~tates v. T-Jansel, 7') ? • Jc~ 6 ( 2n1 

Cir. 1395). 

Th~ Sixth Circuit he.ll th.~~t "'l'he statu~ of Umit-"'tlons in §2244(d) 

is .:m afftc:nativa def~nse th;:-tt .T;u::;t be plea1e1 to avoirl waiver," anrl t_h;:tt 

respon:3ent waived th~ statute of lLnlt~tions defense by f~iling to ph•;d 

Lt. -Scott v. Collins, 20G F.3d 923, 928 {5thCir.200'2). 

Stla Sf.Qnte invocatton of procedural J~fault serves no Loportant 

ft:deral interest. B.sslinger v. Davis, 44 F .3.; 1515 f1 995). 

The :-llnt..l-t Circu~t Court of Appeals held in Scott v. Sc'l,.rtro, 567 

F .Jd 573 !2009), t!1at "M1e~ a petitian~r raisPs a colorable cla.L-n [to 

claiu, ·::;~ lHU3t ro8ITlal"'d to th~ .1t:>trict court for ~n oevldeatlary h~,arLig." 

Phillivs v. 'lkxxlford., 2G7 F.3d 96$ 1 973 (9th ctr.2101 '. 

Unless a oourt specifically (not iinplicitly) states th'it it is ral;{in3' 

upcC'l a pl:"ooodural bar, Ne must conc;true an ;:1mhiguous state court resf::<Xls~ 

d5 actin'.:} on the mf'....rits of a claim, if such a>nstructioo is plausibl8. 

Cdtto:o..nden v. Ayerti, 62J F.3c1 962 {9thCic.2011')). 

A st:dt~ co...u:t' ,_; su-rrilary rejection of a claim qualifies as an 

adjOOication on the tteri.ts ••• so dS to v;~ant Jefa.cenoo. f"~guson v. 

Culliver, 527 F.3d 1144, 1146 (11thCir.200D). 
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Here, Pt':tit.i.ofler has p.ce.sented i.s::;u~s to t~e co;, that have n·~ver 

br~1 he:rrd and rl.:!ter11Une0 on t_he merits, .:md he is now pres~nting them 

to this Honorable Court '.Jeforc he can prE>...sent them to t-.,e Federal ~urt' s. 

,feri.ta even t!1ough tMy WBre pro~:lf:·rly c.:t;.s•:rl. Further, the State has 

'-leclinei to oontE-.st ~my of the i.'>suoo ln either of t."le 3~.: f'ilec1 before 

on :.:l.f,pe._'tl without filin; a brief ar!3ressing any of the issues raiser1 in 

!\ppellant's Staten~nt of Additional Grounds, it dLd so at it's own peril. 

Foley v. S.iU.th, 14 r.,n.l\pi1• 2~5, :291 (1975); State v. Wilburn, 51 ~Jn.App. 

3~7 {1933); rmtin v. 3choonov,O!r, 13 h'n.Ap .. ). 41l, 51, (197'3). 

Beca.u::.e the State has not resp:mded t") or contestE•rl any of the issu85 

i\_)pellant ;.:aise:1 in Si'\:";' s, and has not raised Statute or: T~i·nitation, this 

Honorable Court shou11 concludt~ tJv1t the Court of !->.ppeals rarre;:t hy refusing 

to consider the issues in the 3Ut)~l~...nttd sx.; on the illt.-=-rits, and Rernanrl 

on~ again 1.;i th directions instructing t':e C'J:l\. to rule oo th.e substanti V•:~ 

i.asues .raise:!, on the medts. 

13. CJURT OF A?P-:::\I,S "TI~ID BY NOI' LJ)Y.I"-JG ro T'1E R~~D T'1 ')P.'l':':?~li~1E 

TIE PRI:str'1PI'IV'!; :~;·_·'t•'tcr ~To' THE 'MIM. COU1T'S T)TI...,~ WHICH 
PRECUJDID A~rt '=3PECT_:l\.TOill> on ~BSS F'RJ."'1 vrn~r~ PORTiiT·1S 'J? 
.TURY VOTI nrn.r.:, .~lD ERRED EY ~ C)0JSr:Js~r-r; A'f"i.'ID:l\.VIT OF i.V..1TJ"\ 
')~ADEn T:-1~T 1\::'r'TI"·r\Trr::t.Y ~S roRTI0l'J'::; 0:.' VOT" 1!1''\ r;~"! 

~"')3::;) 71 "1'11'2 FT3LIC, AS TIL ST'\TC R\I';"~) TT:~ \~'7J",'C'IT 'l"'-1\'!' 
"N.')'Z ;J.;3 i\~NONB DC 0:'\CTO ~/.CUJDID" r~ IT5 ~NLY RESPQ.~S2 TO 
THE ?C'B:.IC 'T'Ril\L ISSUE. 

The c01.1rt in -::lr:i;!htnan, 155 Hn.2d at '517 1 held that whP.n the plaln 

lanyua~e of ::- trial jud:re' s ruling calls for closure, the state ''113drs 

the heavy '.:>ur·.len to overo)I'IY2 the strong presuTtt-)tion the courtroom '-HS 



tl-te trial ju~' s expra..c;s :ruling that i=ill ~0 prospective jurors 0ttenC! 

voir dire .:1t same tiroo OOCt=!Ssc>rily calh-~-1 for closurE> 1J~:">Caus~ the court 

rcnn was not large enou3h to accaao:late an jurorg an.·1 tht? public. r.urther, 

the Trial Ju.:lge -?Xr:>ressly ;:v1•1ressed the e.ntire cow:troo.u when swearing 

in all 30 pros~ctive jurors. If tl1er~ l1ad ~.n public roc~lh~~s present 

t.~ t .... dal judJe would not have swore in t.he public as jurors. 

In Sta.t·~ v. T)uckett, '~o. 2561·'-G-TIT, 11 /271~007, tht? ':ourt of Appeals 

~tate1 tlHt; ( "L'o th3 ~ent t~,~ t th~:- 3t~tt,~' s argu:tent l s t't.:~.t t'hc'l court 

JlJ not ,:;-nt(!I' a closure ord8r, ·w·:~ loo'< to the recar('l to t'\>t~rrnine the 

pre,U!l~)ti v·~ ~: f~ of the oourt' s dl ra-"1:.1 ve. '') 

H&e, the trial judge's ~iro?Cti.ve s;.vearing in the entire oourt-....rtn11 

as jurors, and ad:kessing the entire o:xirt.roon as single ~Y of jurors, 

~resents the .strong }:Jresumption that the Court.rocra was clo~. 

The State ~t'S the ~)wrden ou ·'1~1 to s'hov; th:~.t, :1€!Spite the court's 

ruling, a clO::iure did not oocur. '-fa--e, thE> State !"las failed to respond 

to the .tJU}Jlic trial violation grouniis rais.:.-~ hy ~-'r. rrarv-ey in his SAG, 

therefore it did not raise :m afflrmatiw':! ~,~fense anl this r...ourt s'~-tOul:'!. 

re.rrH.n<:l with lnstrttctions to consid~·r the issU<"! of ~blic trial viol<ltions 

in the S'\G on t.he mecits. 

"::'urth~r, r'tr. :1arv~y J?re3•mted the r:Gi\ with ;;uffici.mt evidenO"! t'lat 

politions of the voir dire was factually closed to t'h~· ;;>U')lic 'by pres~ntlng 

em AffiJav.._t 'ot l :nc;.~ of the .jul)lic, who clai.·ns WYler pP..nalty of perjury 

that she attelnpt.ad to view the first portion of votr ,~t~ hut v7<l~ turt'\Erl 

;:J.Wat at thd Joor 'by court personne 1 '"'ho clairned that the pu~lic was not 

allowed to view jury selection due to size of jury pool •. \g.Un, the State 

had anrple o~,tJOrtunity to contest Mr. Harvey's claims and ~1.3.rl.3 Dr;;tr'!er' s 

Affidav\t und.u t.>!:Ildlty of p3rj ury. It did not. 
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~;JhcrE! a trial court, as h&.a, obviouslt conduct,:_•·':1 J?Qrt.ions of voir 

dire wlth all 30 .;:>rosp-rtlv~= jurors pre:;.ent at sail~ time, the ':mrt1en shouli 

h~ on the state to sh0".-7 the proc~Jings w..~re open to the public. 

The C'l\ er.t.t-.'1 bt shi ftin<j the h:..tr•1,;n of t)roof to the Oefendant because 

the trial court never ordered tha procee~ing to be close:3 to any spectators 

or f&ltllt .~nh::!rs, or rather that the record 1oe..c: not ~vince a clostl!"e 

ordt:c. 

'!}hE·ther jury voir ::1ir8 is co.--vluctl?'l~ in .~ close.i court.roo:n, <' j urt 

roan, or a. ju1gE,'s chambr~::.; is ·1 distinction ~.vrtthout a difference. -:'1·1€ 

Constitutiondl ri(;.;hts to a public and open tri.~l is to gu:lrantee pu1:-lli.c 

aoet:ss, 'llhich t'1e trial court f?Ji lt~d to ·~o 1111han lt re·fuS>?.o.1 t.o '\llov1 ~·'larla 

Dr:-1':!0r access to thP. V()l r cUr(> portion of trl >=~1. 

TherH are C':'rt.'iin C'.onstltution~l errors that an· .:.>re'">lL!l~~ pt-eju'Jlci.al, 

or cB to ,vhich prejudio:- ts obviOUS an-'! inl1err=nt. Public Trial violation 

is suc.'f1 a11 i.;;sue. In such C'lses, pre~:;.:- of the Constitutional violation 

will entitle tht-1 .t">etitioner to relief. In re Farney, '11 "im.2~ 72, 5'33 

P.2.:i 1210 (1973). HorNev~..r, this is direct appeal not a ~titi.on, arrl 

therefOiie tha burdt!n lies \vith the State to disprove the allegations. 

~onethel~ss, V.tr. ·r::.r-J::.;,y has provirkd unoontrovE"rt~·1 ~vVu:mce that t;...,. 

dool1s to th~ Courtro:>tu were close:l. to the public during a. tX>rtion of the 

voir dire, the partion wh•?.re t1"~ entlt"e jury flOOl ,.,~re in t"t.~ courtrocm 

all at once, all 30 of than. o:;uc."l unoontrov~rtad ~vid.anc.~ is Marl.:t 'k::t-11->-r' 3 

Affidavit. "3ee ?ro So:.'! :3upt?lE:!~l\ei1tal State'Tk:'nt of :\d:Utional Grounds Exhibits 

1 aiD 2. 

In thE.' State's supph!ila.--ntal hrief, (too only ~ file::1), th.?. State 

state.,:] that; ":·J,:~r~, the- courtrorJ!o was fltWP..J:' clo~,~:J, n()r W3S anyone de 

fdcto excluded sino:> 'lll c:;ubstantL v.:- matters w~'ire> con~uct.=rl in open couct." 

('to) 



Such contt)11tion ha.s been contc-;stt.~d ~y •1r. r.t.."lrVey wit.'1 t~ introduction 

of r-1::1rla 'Jrader's Affidavit undet: penA.lty of perjm~y. If not tor ant other 

rc;ason than t.l-t:l.a cont:A::ntion by t;e 3tate, this {"'f"\Urt should o:>nsi 1er ·~:.u-la 

:)radar's Affidavit, becaus2 the 3t.:tte raise.-1 it first and it is evi1ence 

which disl;)c..:>vt:~ tJ1A Stat~' s oontention. ( s,:e :>upplen-ental 3rief oi= 

~;;; .. JOnJent ?a.9~ 10 Li~ 1-3) 

·fu2 m~ cl.lim!3 it carm.::>t COlHL.-1?>.r antthin~ that is not in tl,e .C•3CO.rd, 

liONevec, lt se.~ns to l,a_v:: no proble11 considerin; def>ms~s on ~"lE!half of 

the State that were n~v.~ r~ls-~~ hy t.,.e '3t::tte. ~uc'1 doubl·~ :;t;m1ar0 is 

contl:'.:..u:-1 to the contention that j 1.lstice ts ~-,u~. The claims present~ 

in the supp1Atf~<."3fltal ~A~ is base<1 Uf.On the r·~r:J alr'Y-\.Jy 1tNL~loi~J .:m--1 

n~s no further factual fincllncJS, (hE>~ the Afficlavit by "!?,.rla Drader 

has b<?o-:\11. :1.2!W:!lope1 arrl is factual) 1 a,n,:l there is no .;;:xcuse ':or not na'~ng 

tht· argu:nrc!11t on <Ur~ct 'iL\-lE.'al. HOWfNer, if this t;ouct ,~te..rmin~~ tJn=t.t 

the '\ffifl~vit by Marla Drad~ is not a p:'lrt of thB recort'l, ev~n thou·.Jh 

it has been include-~ in the recorrl ''Jy Wrty of ·?xhibit to Z:\~, t'l'.:\..'1. 

?etitiOt1er tJOSits the protJC>Sition that further factual d~velopoont is 

11€.-<X·ssary and rt~..::illt:sts this Court to d t..~er .rnnand the claim to th-: COA 

or loove the Apr::>ellant to his post-OJnviction remedies by declining to 

cule 011 t.!~L' claLn, in whlch case it will nec~ssarily con= ~-~fore this 

Court yet a.'3ain for COI"l.si:~eration. SP.P e.9., •,tc-:;111, 952 :.- .2•1 .~t 1 q & 

n. 5. :'io,.;ever 1 ,'1\ppallant i.nststs that this Court's 1:1.eman1 and a.ppolnt1rent 

of ne;o~ cou.n~el on app:al protects th;;; claims preS~~ntei fro:n p.)rcetlur-3.1 

This Cow.·t shoul'i r~-nan:i with direc~lons to ·1t:>termine :-1r. Harvey's 

SAG's on t~E> merits ~c:tu~ the State has falle-:1 to pre~_nt -:1ny affirm.~tive 

de:ft!l1&!s to t~12 J.rounl.s raise:! on -"l tr~""t ::X:?)•"".r.!l. 

{'I f) 



14. TH': C)r.,_ r:::m."m '1Y c::I¥:~U.Dt'r::; TI-1.\T TEE TRIAL (!){nT DID r~·3t~G~ 
rH2 JURY TIIi\T Til'S ST7l.TS HAD m DISP~')·;r:: ::)TL.? .. )'~:_.• ·::'~30 RB'f0~VD 

1\ ::t~.l\3..'J~·n ~r.-c oou;'3-L'. 

tht.· jury that th':.' <:;t(_._te h.ac1 to .-Usprov~ self <'~e~ensc ooyCll'l.!3 -3 reasonable 

-:-bubt. 

~Vhile this issue was rai~1 as a sul) h;sue in 1\.fY...:>ellant's initial 

SAG, he (u.~ not 'have sufficient Cler~' s '!?a,tY!rs t.o adeq_uately formuV\te 

tt"le .'U"':jUH~~nt. .\11 he had was th:• rrbl Tr.;:mscri.?tS rNher0. th~.:> -Ju·lJ<? Ct!ad 

t.11e instructi01ls to th:.: j u.r:-y. ~r~.:- :~U 4 not h-we- th~ .,)COfJ()se-1 in structionc_; 

by defense or an.J <t10ttons EHed by trial defenSf:' counS€:1. 

Bec-1.use the n-~corj proviri::" to A!,),:).~lL:mt was ina.:Y~;,jtHte -luring first 

SAG he subSdqUtmtly raised it again. 

Now t'l-lat AppAlla."'lt has adequate recor.~ it is i!.ppnrent froo tht:: r€COr-1 

b'1at the mA's citC~tion of CP 293 dOE:S not e:dst anJ is not part of tho3 

record on .3.t)~)f.~tl. Howev&C, .~~llant has consi~ered th==tt the mA .-w1y h.'1.Vo?. 

conclusiQn that thc:re is :10 jury instxuctions to th<.:, jury at that portion 

of e1~ transcrlvt;:;, not· at any fl()rtion of thP. transcrlt)ts. 

The OJA' s ruling on this issue is based upon a fallacy, .m1 ls wholly 

incorrect. For this reason ~~ hc3s ralsed this issue again in his 

~teliutir~ "'hether or not th~ jury was pD:>~ly instruct,~:'! t~at thB 3tat~ 

Court failed to so instruct, vaeite convictions an4 ..,f'Tn"'n3 ~or :n':-'7 T?.IAL. 



V. CJ:iGLU3IONS. 

Because the Stat-: has chc~Se:n to pr~·':' on appa-ll ·.dtlr:>ut filing 

violatioo of CJC Cannon :'.(a) ::\nd J{!\.)(5). Here, the stJn·l~trd of revit:>w 

was li.nit~.l to the detc>~~rJ.nation of 7.-vhethec tl-te :l~.:.lell.:mt' s bri~f, (SA~l, 

IBVt~';)Ubl~ ~or. 

of l>..dditional Srounds is in oonvlict with rl.~cisioos of the SUfJre1lE' Court, 

decision.> of oth;:r Court of ;\?peals, arrJ signifio:.mt :JUestions of law 

un:'k:r t'I1•J JJnstitutioa of th~ qtc?.te and F'e.:1em1 :rov<?.rnnent is tnvolv~4, 

and becaus<-:1 the .1irect df'fl€~1 lnvolv~~, issues of su':'>stantb.l public 

C'JA with =~i.cections to rul~: on the n¥-~its of App::llant' s ';uppl~-oc-.nt.U 

3tate.-r ... nt of ~Jditlonal Grounds. 

A.lbcu.-na.tiv.:~ly, this ~ourt should 110ar all issues r-:li&~1 on the n1erits 

and va<::ate th~ conviction·3 with pri~ju1ic~ )10cctuse t~ Trial '::Uurt. f'i1.tl·~-'l 

to instruct jury th3.t the l:>urden to U.sprow~ sE·lf i~fAnse OE>yon1 a 

disprove self defe11s.:- ~yon~1 3 rc~:.s0n3.hle ~1oubt. 

(B) 



Convlcti~1s wit~ Prejudice. 

VI. ~IFICATI~1. 

I, Merle William Harvey :'Jo hP.reby aeclare ;:mi afftrm un-'1& penalty 

of l:.:>erjury, J?Ur.iUi.:Ult to u.s.~. Title 28 :;. 1746, that T have rea-l th~ 

foregoin':}, that it is true, correct ~n'l not 1fll?al\t t(') "1lsl-:=~:!, to the !;)est 

// 

II 

// 

II 

II 

II 

// 

II 

// 

II 

II 



) 
\ 
) 

"'1~ ..... "':''\Tirw "'-r.o --:m·JT-:: 
:rr u.:;. ~rYr:J 

O:fficL-..tls t~e ZullowtnJ locw~nts [or .fldL lin:! ht u.s. ;,~flil. 

1. t'oti011 for Discr~tion.:.ry q~vie;v/'?~titirJn fm.· '?evf. ...... ·.v. 
2. z,l<'.Jtion for )W!r:-;ize-1 Petit.loo for '='evi·~w. 

Supi.'ciliC Court of >lachln<j'i:on 
Te.1tple of Ju.:;tice 
?.o. Box 40329 
Jly,Tt,;?Lil1 '<Vi\ 9 T:i:) 1-0920 

belcr.v not8d date. 

I 1 ::;...::!.r:L:! Htl1J.a,1 (id.I..Vey1 .:,;; :1':.'C~"1:t ~,~clare and affirtl1 i!U(SUdilt t~') 

u.s.~. 'I'itlc 29 § 1745, Ufl<1er p:>nalty of p2rjury o.f: thE> li=lws ·.1f thP. ~nit.e~1 

)tates of An8.clo7, 3.ll1 t"-P 1-3-WS o: r.Lishtngton St".~.b:·, t'""lt T ..... !Vo? rr~3.r"1 

th.~ a~oresc.l~1, th."~t tt is trw;.~, r;orrect .::w1 no•..:. ,r; .. :.,.mt tc- rtisl~21,'J, to tho.: 
lJE::!;;;t of my knowl~d~~. 

,·,~tt, ;;.Uli.:l '' rrc,r:v.:;y ''31 '3~S1 
·::::lalla . .-n 3ay ~·x.c<:::ctions C:mt~ 
1 :no Eagle Crf?st '·!1y 
Clalla..r. 3:.:lf, ·n ').'JJ2G-372J 
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FILED 
JUNE 10, 2014 

In the Office of the Clerk of Court 
W A State Court of Appeals, Division III 

COURT OF APPEALS, STATE OF WASHINGTON, DIVISION III 

STATE OF WASHINGTON, 

Respondent, 

v. 

MERLE WILLIAM HARVEY, 

Appellant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 29513-3-111 

ORDER GRANTING MOTION 
FOR RECONSIDERATION 
AND AMENDING OPINION 
DATED May 6, 2014 

THE COURT has considered appellant's motion for reconsideration of this court's 

decision of May 6, 2014, and having reviewed the records and files herein, is of the 

opinion the motion should be granted in part. Therefore, 

IT IS ORDERED, appellant's motion for reconsideration is hereby partially 

granted. 

IT IS FURTHER ORDERED that the opinion shall be amended by replacing 

footnote one on page 2 with the following: 

We do not separately address the SAG filings. In his supplemental SAG, 
Mr. Harvey raises public trial issues separate from those raised by counsel. 
However, the record does not show that any of the closures claimed by Mr. 
Harvey occurred. The remaining pro se arguments address trial matters 
rather than the jury selection issues that are the subject of this second 
appeal. Some of those arguments were made previously and all ofthem 



could have been raised earlier. In particular, we note that Mr. Harv:ey had 
copies of the jury instructions prior to filing his original SAG. We do not 
review the trial issues in this opinion. 

DATED: June 10, 2014 

PANEL: Jj. Korsmo, Fearing, Lawrence-Berrey 

FOR THE COURT: 
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KORSMO, J.- In this second review of Merle Harvey's convictions for first and 

second degree murder, along with two counts of unlawful possession of a firearm, we 

consider his claims that his public trial and due process rights were violated during jury 

selection. His arguments are resolved by our decision in State v. Love, 176 Wn. App. 

911, 309 P.3d 1209 (2013). Accordingly, we once again affirm the convictions. 

PROCEDURAL HISTORY 

This court previously affmned the convictions in an unpublished case State v. 

Harvey, noted at 167 Wn. App. 1026,2012 WL 1071234. Mr. Harvey, prose, then 

successfully petitioned the Washington Supreme Court to permit supplementation of the 
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record with a transcription of the jury selection proceedings. The matter was remanded 

to this court. 

We appointed new counsel for Mr. Harvey and, after receipt of the transcript, the 

parties filed additional briefs addressing jury selection. Mr. Harvey filed additional 

statements of additional grounds (SAG). 1 

The jury selection transcript showed that 80 jurors appeared for jury selection on 

September 13. The court gave the preliminary instruction on only one occasion, a fact 

that suggests all jurors were in the courtroom at the same time. The record also reflects 

that the jurors were given a questionnaire to fill out. Some of the prospective jurors were 

questioned individually in the courtroom outside the presence of the other jurors. One of 

the jurors mentioned that it was possible to hear what was happening in the courtroom 

from out in the hallway. 

General voir dire of the entire panel commenced the following morning with all 

jurors in the courtroom. Seven jurors were struck during this period. After a brief 

sidebar conference,juror 19 was struck due to the juror's prescheduled business trip. 

1 We do not separately address the SAG filings. Mr. Harvey raises the same two 
arguments concerning jury selection that his counsel raised. As counsel has adequately 
briefed those arguments, we do not address Mr. Harvey's version of them. RAP 
IO.IO(a). The remaining prose arguments address trial matters rather than the jury 
selection issues that are the subject of this second appeal. Some of those arguments were 
made previously and all of them could have been raised earlier. We do not review them 
in this action. 
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Juror 38 was also stricken for cause during this court session, although that did not 

happen at sidebar. 

General voir dire continued that afternoon. A brief sidebar was held during the 

afternoon session when defense counsel objected to the prosecutor asking a juror about 

an instruction that had not been given. Another objection was heard at sidebar when the 

prosecutor took exception to defense counsel getting too case specific in his questions to 

the prospective jurors. Another sidebar was held after some jurors expressed that they 

could not sit in judgment of the defendant. Jurors 43, 60, and 77 were struck during this 

conference. The court adjourned for the day after these excusals. 

Jury selection continued the next day, September 15. The first thing mentioned 

this day was that juror 78 had been dismissed by stipulation during the intervening hours: 

THE COURT: Good morning. Please be seated. Where had we 
ended in terms of the voir dire? 

MR. MASON [defense counsel]: Mr. Nagy was allowed to ask some 
questions, and then I think we were done. 

THE COURT: Are we done? 
MR. NAGY [deputy prosecutor]: Yes, Your Honor. 
THE COURT: And then we had done the for causes. 
MR. AMES [defense counsel]: Yes, Your Honor. 
THE COURT: Since that time, we have also released No. 78 by 

stipulation. Is that correct, gentlemen? 
MR. MASON: Yes. 
MR. NAGY: Yes. 

Report of Proceedings at 297. 
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The venire was brought in to the courtroom and a sidebar was held to clear up 

confusion over the exercise of peremptory challenges. The peremptory process then was 

conducted by counsel marking their challenges on a juror sheet. The jury selection 

process was then completed. 

ANALYSIS 

This appeal contends that Mr. Harvey's article I, section 22 right to a public trial 

was violated by conducting portions of jury selection, including the exclusion of jurors at 

sidebar, in private. The defense also argues that these same actions violated the 

defendant's right to be present. We address each contention in tum. 

Public Trial 

Article I, section 22 guarantees those accused of crimes the right "'to a speedy 

public trial by an impartial jury.'" Love, 176 Wn. App. at 916. The right to a public trial 

is violated whenever proceedings that are required to be "open" to the public are 

"closed." !d. Whether or not a particular aspect of trial proceedings is required to be 

open to the public is determined by application of the "experience and logic test." Id. 

(citing State v. Sublett, 176 Wn.2d 58, 292 P.3d 715 (2012)). Jury selection typically is 

open to the public. State v. Strode, 167 Wn:2d 222, 227, 217 P .3d 310 (2009). 

Mr. Harvey specifically challenges the excusal of jurors for cause at sidebar, the 

excusal of juror 78 when the court apparently was not in session, the sidebar conferences 

4 
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during the peremptory challenge process, and the written exercise of peremptory 

challenges. These challenges largely have been resolved by Love. 

In Love, we declined to decide whether or not a sidebar conference constituted a 

closure of the courtroom. 176 Wn. App. at 917. Instead, applying the experience and 

logic test to the subject of the sidebar conference at issue there, we concluded that the 

action of excusing jurors for cause was not required to be conducted in public. !d. at 919-

20. Similarly, we concluded that exercising peremptory challenges in writing did not 

violate article I, section 22. Jd. 

We adhere to those conclusions in this case. The fact that four jurors were 

excused for cause at sidebar did not violate our constitution. Likewise, there was no 

public trial violation by the use of a written peremptory challenge process. Mr. Harvey's 

remaining arguments were not at issue in Love, and we now tum to them. 

With respect to the claim that it was improper to hold a sidebar conference during 

the peremptory challenge process, Love is still suggestive. There we noted that it was the 

subject of the sidebar conference that determined whether the matter needed to be 

considered in public. 176 Wn. App. at 917-18. The additional sidebar conferences now 

under challenge here involved procedural matters for the attorneys-whether questions of 

the venire were appropriate and how the peremptory process applied to alternate jurors. 

These matters, too, involve questions for the trial judge and did not need public oversight. 
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Under the experience and logic test, the subject matter of these sidebars did not implicate 

Mr. Harvey's public trial right. 

The sole remaining issue was the decision to excuse juror 7 8 by stipulation of the 

parties offthe record. On this record, we do not know anything about when or where or 

how this occurred-whether at the end of proceedings the night before, just prior to going 

on the record that morning, whether it took place in the courtroom or in chambers, or on 

the street outside the courthouse. In short, the record is woefully inadequate to decide 

this issue. However, for the same reasons that the challenges for cause in Love did not 

implicate the public trial right, we also are convinced that the right to a public trial was 

not implicated here. The experience and logic test indicates that challenges for cause are 

legal issues that do not depend upon the right to have the public present in the courtroom . 

Love, 176 Wn. App. at 919-20. Accordingly, despite the fact that there is no indication 

where this action took place, we do conclude that Mr. Harvey's article I, section 22 rights 

were not violated by the agreed excusal of juror 78. 

Mr. Harvey has not established that any of the challenged actions violated his right 

to a public trial. 

Right to be Present 

Mr. Harvey also argues that the sidebar conferences and the off-the-record excusal 

of juror 78 violated his right to be present at all proceedings. The status of this record 

does not permit us to consider these claims for the first time in this appeal. 

6 
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We faced a similar argument in Love and summarized the governing law in this 

manner: 

A criminal defendant has a due process right to be present at all 
critical stages of his criminal trial. State v. Irby, 170 Wn.2d 874, 246 P.3d 
796 (2011). This includes the voir dire and empanelling stages of the trial. 
!d. at 883·84. 

However, Mr. Love did not contest the use of the sidebar procedure 
to hear his challenges for cause. The general rule in Washington is that 
appellate courts will not hear challenges that were not presented to the trial 
court. RAP 2.5(a). An exception is made for issues of"manifest error 
affecting a constitutional·right." RAP 2.5(a)(3). Such issues may be raised 
if the record is sufficient to adjudicate them. State v. McFarland, 127 
Wn.2d 322, 333, 899 P.2d 1251 (1995). The alleged error must both be of 
constitutional nature and be "manifest" in the sense that it actually 
prejudiced the defendant. !d. 

Love, 176 Wn. App. at 920-21. 

We then concluded that because Mr. Love did not establish how the sidebar 

conferences had prejudiced him, the alleged error was not manifest. !d. at 921. We also 

questioned, although we did not decide, whether Mr. Love was "absent" from the 

proceedings while sitting in the courtroom while the sidebar conferences occurred a few 

feet away from him. !d. n.9. 

We reach the same conclusion here. As to the sidebar conferences that occurred 

on the record while he was in the courtroom and the written peremptory challenges, Mr. 

Harvey has not shown that he was in some manner prejudiced. Accordingly, the 

allegation that he was not present is not manifest constitutional error. 

7 
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We reach the same conclusion, although for additional reasons, with respect to the 

joint exclusion of juror 78. As noted previously, this record does not provide any 

information about how that occurred. For all this record shows, the action may well have 

taken place in the presence of Mr. Harvey or, perhaps, with his express blessing. There is 

absolutely nothing in the record to establish that this action occurred outside his presence. 

For this additional reason, too, we conclude this claim is not manifest constitutional error. 

If it is to be considered, it will have to be in the form of a personal restraint petition with 

appropriate documentation. E.g., State v. Norman, 61 Wn. App. 16, 27-28, 808 P.2d 

1159 (1991). 

Mr. Harvey's right-to-be present arguments do not present manifest questions of 

constitutional law. RAP 2.5(a). Accordingly, we decline to address them. 

The convictions are affirmed. 

A majority of the panel has determined this opinion will not be printed in the 

Washington Appellate Reports, but it will be filed for public record pursuant to RCW 

2.06.040. 

WE CONCUR: 

_J-~~ 11: c s_ 
Fearing,J 
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Appellant. 

KORSMO, J.- In this second review of Merle Harvey's convictions for frrst and 

second degree murder, along with two counts of unlawful possession of a firearm, we 

consider his claims that his public trial and due process rights were violated during jury 

selection. His arguments are resolved by our decision in State v. Love, 176 Wn. App. 

911, 309 P.3d 1209 (2013). Accordingly, we once again affirm the convictions. 

PROCEDURAL HISTORY 

This court previously affirmed the convictions in an unpublished case State v. 

Harvey, noted at 167 Wn. App. 1026, 2012 WL 1071234. Mr. Harvey, prose, then 

successfully petitioned the Washington Supreme Court to permit supplementation of the 
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record with a transcription of the jury selection proceedings. The matter was remanded 

to this court. 

We appointed new counsel for Mr. Harvey arid, after receipt of the transcript, the 

parties filed additional briefs addressing jury selection. Mr. Harvey filed additional 

statements of additional grounds (SAG). 1 

The jury selection transcript showed that 80 jurors appeared for jury selection on 

September 13. The court gave the preliminary instruction on only one occasion, a fact 

that suggests all jurors were in the courtroom at the same time. The record also reflects 

that the jurors were given a questionnaire to fill out. Some of the prospective jurors were 

questioned individually in the courtroom outside the presence of the other jurors. One of 

the jurors mentioned that it was possible to hear what was happening in the courtroom 

from out in the hallway. 

General voir dire of the entire panel commenced the following morning with all 

jurors in the courtroom. Seven jurors were struck during this period. After a brief 

sidebar conference, juror 19 was struck due to the juror's prescheduled business trip. 

1 We do not separately address the SAG filings. Mr. Harvey raises the same two 
arguments concerning jury selection that his counsel raised. As counsel has adequately 
briefed those arguments, we do not address Mr. Harvey's version of them. RAP 
10.1 0( a). The remaining pro se arguments address trial matters rather than the jury 
selection issues that are the subject of this second appeal. Some of those arguments were 
made previously and all of them could have been raised earlier. We do not review them 
in this action. 

2 

l 
i 
I 
t 

I 
I 

I 
1 

I 
! 
' l 
i 
i 
I 
I 
i 
I 



No. 295 13-3-III 
State v. Harvey 

Juror 38 was also stricken for cause during this court session, although that did not 

happen at sidebar. 

General voir dire continued that afternoon. A brief sidebar was held during the 

afternoon session when defense counsel objected to the prosecutor asking a juror about 

an instruction that had not been given. Another objection was heard at sidebar when the 

prosecutor took exception to defense counsel getting too case specific in his questions to 

the prospective jurors. Another sidebar was held after some jurors expressed that they 

could not sit in judgment of the defendant. Jurors 43, 60, and 77 were struck during this 

conference. The court adjourned for the day after these excusals. 

Jury selection continued the next day, September IS. The first thing mentioned 

this day was that juror 78 had been dismissed by stipulation during the intervening hours: 

TIIE COURT: Good morning. Please be seated. Where had we 
ended in terms of the voir dire? 

MR. MASON [defense counsel]: Mr. Nagy was allowed to ask some 
questions, and then I think we were done. 

TilE COURT: Are we done? 
MR. NAGY [deputy prosecutor]: Yes, Your Honor. 
TilE COURT: And then we had done the for causes. 
MR. AMES [defense counsel]: Yes, Your Honor. 
TIIE COURT: Since that time, we have also released No. 78 by 

stipulation. Is that correct, gentlemen? 
:MR. MASON: Yes. 
MR. NAGY: Yes. 

Report of Proceedings at 297. 
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The venire was brought in to the courtroom and a sidebar was held to clear up 

confusion over the exercise of peremptory challenges. The peremptory process then was 

conducted by counsel marking their challenges on a juror sheet. The jury selection 

process was then completed. 

ANALYSIS 

This appeal contends that Mr. Harvey's article I, section 22 right to a public trial 

was violated by conducting portions of jury selection, including the exclusion of jurors at 

sidebar, in private. The defense also argues that these same actions violated the 

defendant's right to be present. We address each contention in turn. 

Public Trial 

Article I, section 22 guarantees those accused of crimes the right "'to a speedy 

public trial by an impartial jury.'" Love, 176 Wn. App. at 916. The right to a public trial 

is violated whenever proceedings that are required to be "open" to the public are 

"closed." ld. Whether or not a particular aspect of trial proceedings is required to be 

open to the public is determined by application of the "experience and logic test." !d. 

(citing State v. Sublett, 176 Wn.2d 58,292 P.3d 715 (2012)). Jury selection typically is 

open to the public. State v. Strode, 167 Wn.2d 222,227,217 P.3d 310 (2009). 

Mr. Harvey specifically challenges the excusal of jurors for cause at sidebar, the 

excusal of juror 78 when the court apparently was not in session, the sidebar conferences 
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during the peremptory challenge process, and the written exercise of peremptory 

challenges. These challenges largely have been resolved by Love. 

In Love, we declined to decide whether or not a sidebar conference constituted a 

closure of the courtroom. 176 Wn. App. at 917. Instead, applying the experience and 

logic test to the subject of the sidebar conference at issue there, we concluded that the 

action of excusing jurors for cause was not required to be conducted in public. !d. at 919-

20. Similarly, we concluded that exercising peremptory challenges in writing did not 

violate article I, section 22. Id. 

We adhere to those conclusions in this case. The fact that four jurors were 

excused for cause at sidebar did not violate our constitution. Likewise, there was no 

public trial violation by the use of a written peremptory challenge process. Mr. Harvey's 

remaining arguments were not at issue in Love, and we now tum to them. 

With respect to the claim that it was improper to hold a sidebar conference during 

the peremptory challenge process, Love is still suggestive. There we noted that it was the 

subject of the sidebar conference that determined whether the matter needed to be 

considered in public. 176 Wn. App. at 917;.18. The additional sidebar conferences now 

under challenge here involved procedural matters for the attorneys-whether questions of 

the venire were appropriate and how the peremptory process applied to alternate jurors. 

These matters, too, involve questions for the trial judge and did not need public oversight. 
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Under the experience and logic test, the subject matter of these sidebars did not implicate 

Mr. Harvey's public trial right. 

The sole remaining issue was the decision to excuse juror 78 by stipulation of the 

parties off the record. On this record, we do not know anything about when or where or 

how this occurred-whether at the end of proceedings the night before, just prior to going 

on the record that morning, whether it took place in the courtroom or in chambers, or on 

the street outside the courthouse. In short, the record is woefully inadequate to decide 

this issue. However, for the same reasons that the challenges for cause in Love did not 

implicate the public trial right, we also are convinced that the right to a public trial was 

not implicated here. The experience and logic test indicates that challenges for cause are 

legal issues that do not depend upon the right to have the public present in the courtroom. 

Love, 176 Wn. App. at 919-20. Accordingly, despite the fact that there is no indication 

where this action took place, we do conclude that Mr. Harvey's article I, section 22 rights 

were not violated by the agreed excusal of juror 78. 

Mr. Harvey has not established that any of the challenged actions violated his right 

to a public trial. 

Right to be Present 

Mr. Harvey also argues that the sidebar conferences and the off-the-record excusal 

of juror 78 violated his right to be present at all proceedings. The status of this record 

does not permit us to consider these claims for the first time in this appeal. 
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We faced a similar argument in Love and summarized the governing law in this 

manner: 

A criminal defendant has a due process right to be present at all 
critical stages ofhis criminal trial. State v. Irby, 170 Wn.2d 874, 246 P.3d 
796 (2011). This includes the voir dire and empanelling stages of the trial. 
ld. at 883-84. 

However, Mr. Love did not contest the use of the sidebar procedure 
to hear his challenges for cause. The general rule in Washington is that 
appellate courts will not hear challenges that were not presented to the trial 
court. RAP 2.5(a). An exception is made for issues of"manifest error 
affecting a constitutional right." RAP 2.5(a)(3). Such issues may be raised 
if the record is sufficient to adjudicate them. State v. McFarland, 127 
Wn.2d 322,333, 899 P.2d 1251 (1995). The alleged error must both be of 
constitutional nature and be "manifest" in the sense that it actually 
prejudiced the defendant. Id. 

Love, 176 Wn. App. at 920-21. 

We then concluded that because Mr. Love did not establish how the sidebar 

conferences had prejudiced him, the alleged error was not manifest. ld. at 921. We also 

questioned, although we did not decide, whether Mr. Love was "absent" from the 

proceedings while sitting in the courtroom while the sidebar conferences occurred a few 

feet away from him. ld. n.9. 

We reach the same conclusion here. As to the sidebar conferences that occurred 

on the record while he was in the courtroom and the written peremptory challenges, Mr. 

Harvey has not shown that he was in some manner prejudiced. Accordingly, the 

allegation that he was not present is not manifest constitutional error. 
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We reach the same conclusion, although for additional reasons, with respect to the 

joint exclusion of juror 78. As noted previously, this record does not provide any 

information about how that occurred. For all this record shows, the action may well have 

taken place in the presence of Mr. Harvey or, perhaps, with his express blessing. There is 

absolutely nothing in the record to establish that this action occurred outside his presence. 

For this additional reason, too, we conclude this claim is not manifest constitutional error. 

If it is to be considered, it will have to be in the form of a personal restraint petition with 

appropriate documentation. E.g., State v. Norman, 61 Wn. App. 16,27-28, 808 P.2d 

1159 (1991). 

Mr. Harvey's right-to-be present arguments do not present manifest questions of 

constitutional law. RAP 2.S(a). Accordingly, we decline to address them. 

The convictions are affirmed. 

A majority of the panel has determined this opinion will not be printed in the 

Washington Appellate Reports, but it will be filed for public record pursuant to RCW 

2.06.040. 

WE CONCUR: 

_j-~Aij:} A GS. 
Feanng, .. 
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with particularity the points of law or fact which the moving party contends the court has 
overlooked or misapprehended, together with a brief argument on the points raised. RAP 
12.4(c). Motions for reconsideration which merely reargue the case should not be filed. 

Motions for reconsideration, if any, must be filed within twenty (20) days after the filing of the 
opinion. Please file an original and two copies of the motion. If no motion for reconsideration 
is filed, any petition for review to the Supreme Court must be filed in this court within thirty (30) 
days after the filing of this opinion (may be filed by electronic facsimile transmission). The 
motion for reconsideration and petition for review must be received (not mailed) on or before the 
dates they are due. RAP 18.5(c). 

RST:sh 
Enclosure 

c: E-mail Honorable Tari Eitzen 

c: Merle William Harvey 
#818251 
1830 Eagle Crest Way 
Clallam Bay, WA 98326 

Sincerely, 

~Yu~· 
Renee S. Townsley 
Clerk/Administrator 
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